
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

LINDA VEZINA CIVIL ACTION NO. 07-0904
Individually and obo Kayla Vezina
TERRY VEZINA
Individually and obo Kayla Vezina JUDGE MINALDI

VS.
MAGISTRATE JUDGE METHYIN

UNITED STATES OF AMERICA

RULING ONMOTION TO QUASH
(Rec. Doc.20)

Beforethecourt is amotionto quashfiled by Women& Children’sHospital,L.L.C.

Women& Children’sprovidedaprivilegelog andplaintiffs responded.

This is aFederalTortClaimAction (28 U.S.C. § 1346(b),2671-2680)broughtby

plaintiffs forpersonalinjuries sufferedbyplaintiff LindaVezinawhenshewas treatedby

Dr. JamesAustin, an employeeoftheDepartmentof HealthandHumanServicesworking at

SouthwestLouisianaCenterfor HealthServicesandWomen& Children’shospitalin

March,2004. Plaintiffs requesteddocumentsconcerningDr. Austin’s physician’sfile,

credentials,andpeerreviewdatafrom Women& Children’s.

Women& Children’smaintainsthatsomeof thedocumentsrequestedin theNoticeof

RecordsDepositionissuedbyplaintiffs are subjectto privilegesundertheHealthcareQuality

ImprovementAct, 42 C.F.R. § 11101,La. R.S. 13:3715.3,and/orHealthInsurancePortability

andAccountabilityAct. Women& Children’smaintainsthatthedocumentssoughtinclude

privilegedinformationconcerningthecredentialscommittee,peerreviewdata,andpatient

information. After Women& Children’sfiled theinstantmotion to quashandprivilegelog,
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plaintiffs withdrewrequestsfor documentsthatwerelisted on theprivilege log asconcerningC-

Sectionsbecausesuchdocumentswereirrelevant.1

Becausethis suit is filed undertheFederalTort ClaimsAct, principlesoffederalcommon

law applyto privilegeissues:

ExceptasotherwiserequiredbytheConstitutionof theUnitedStatesorprovided
byAct ofCongressor in rulesprescribedbythe SupremeCourt pursuantto
statutoryauthority,theprivilegeof awitness,person,government,State,or
political subdivisionthereofshallbe governedby theprinciplesofthecommon
law astheymaybeinterpretedbythe courtsoftheUnitedStatesin the light of
reasonandexperience.However,in civil actionsandproceedings,with respectto
an elementofa claim or defenseasto which Statelaw suppliestherule of
decision,theprivilegeofawitness,person,government,State,orpolitical
subdivisionthereofshallbedeterminedin accordancewith Statelaw.

F. R. Evid. 501.

Accordingly,Louisianaprivilegelaw (La. R.S. 13:3715.3)concerningproductionof

patientinformation,physicianfiles, credentials,andpeerreviewdatadoesnot applyin this case.

UnitedStatesofAmericaex rel Stewartv. LouisianaClinic, 2002WL 31819130(E.D.La.2002).

Moreover,thereis no federallaw prohibiting theproductionofthis information. Although

Women& Children’sarguesthat theHealthcareQuality ImprovementAct andHealthInsurance

PortabilityandAccountabilityAct createprivilegesthatprotecttherequestedinformationfrom

disclosure,it is clearthattheseActs do not categoricallyprohibit production.

HIPAA delegatesto theSecretaryofHealthandHumanServicesbroadauthority
to promulgateStandardsfor PrivacyofIndividually IndentifiableHealth
Information(“Standards”),with which healthcareprovidersmustcomply. The
Standardsgenerallypermit ahealthcareprovider(calleda “coveredentity”) to

1 The documentsthat areno longersoughtarethoseidentifiedon theprivilege log asNos.

19, 20, 50, 51, 55, 56, 59-64,67, 70, 74, 77, 80, 85, 89-92, 127, 128, 133, 135-138,143, 144,
146, and 147.
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disclosenonpartypatientrecordsduring alawsuit,subjectto an appropriate

protectiveorder,without givingnoticeto thenonpartypatients.
Id. atp. 3 (citationsomitted).2 Thus,patientinformationis entitled to theprotectionof a court

protectiveorder,however,it is notprohibitedfrom beingproduced.

Likewise,theHealthCareQuality ImprovementAct doesnot createafederalstatutory

privilegeprohibitingthedisclosureofpeerreviewmaterials.In Robertsonv. Neuromedical

Center,169 F.R.D. 80, 83-84(M.D.La. 1996),thecourtexplained:

Thereis no historicalor statutorybasisfor apeerreviewmaterialsprivilege....
ThefederalHealthCareQuality ImprovementAct of 1986,42 U.S.C. § 11101,et
seq.,providesqualifiedimmunity for personsprovidinginformationto a
professionalreviewbodyregardingthecompetenceor professionalconductofa
physician.42 U.S.C. § 11111(a).It also establishedconfidentialityfor information
reportedundertheact,butdid not establishconfidentialityfor peerreviewrecords
or protectpeerreviewrecordsandmaterialsfrom discoveryandcourtsubpoena.
Theabsenceof suchaprivilegein this statuteis evidencethat Congressdid not
intendtheserecordsto havethe level of confidentialityandprotectionadvanced
by thehospitalsandprovidedin thestatestatute.

Seealso Polinerv. TexasHealthSystems,201 F.R.D.437, 438 (N.D.Tex.2001);Sypossv.

UnitedStates,179F.R.D. 406, 410 (W.D.N.Y.1998);Rdzanekv.HospitalServiceDist. No.3,

2003 WL 22466232(E.D.La.2003). Althoughthereis no federalprivilege,it is clearthatpeer

reviewmaterialsaresensitiveandinherentlyconfidential. See42 U.S.C. § 11101;seealso

UnitedStatesv. HarrisMethodistFort Worth, 970F.2d 94, 103 (5th Cir.1992).

Accordingly,thedocumentssoughtwhich includeinformationrelatedto patients,peer

reviewdata,credentialcommittees,andDr. Austin’sphysician’sfile arenotprohibitedfrom

beingdisclosedasprivileged. Theundersignedhasreviewedthedocumentssubmittedfor in

2 HIPAA doesnotpreemptstatelaw. See42 U.S.C. § 1320d-7(a)(1)andUnitedStatesof

Americaex rel Stewartv. LouisianaClinic, 2002WL 31819130(E.D.La.2002).

Case 2:07-cv-00904-PM-MEM     Document 38-2      Filed 03/27/2008     Page 3 of 5



4

camerareviewandconcludesthatthe informationis relevantfor discoverypurposes,however,

dueto theclearlyconfidentialnatureoftheinformation, thedocumentsshouldbeproducedonly

within certainparameters.Therefore,thedocumentsproducedshallbesubjectto theFebruary6,

2008StipulatedProtectiveOrderenteredintoby Women& Children’sandplaintiffs. The

documentssubmittedfor in camerareviewandsubjectto productionqualify for the limitations

placedon “extremelyconfidential”materialin theStipulatedProtectiveOrder,whichprohibits

disclosureto anypersonotherthantheparties’attorneysandstaff, stenographerstaking

depositions,experts,andthecourt.3 Moreover,becausesomeof thedocumentsincludepatients’

identities,which areirrelevant,theundersignedconcludesthatall referencesto patientnames

and/orpatientnumbersshallberedactedby Women& Children’sprior to production.

Accordingly,

IT IS ORDEREDthattheMotion to Quashis DENIED.

IT IS ORDERED thatWomen& Children’sshall redactpatient-identifyinginformation

from thedocumentssubmittedfor in camerareview(minusthedocumentswithdrawnfor

considerationby plaintiffs asirrelevant)andproducethedocumentsto plaintiffs or before

April 3, 2008.

~Rec.Doc.29.
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IT IS FURTHER ORDERED thattheinformationto beproducedis deemedextremely

confidentialand,therefore,thedisclosureanduseoftheinformationshallbe in accordancewith

theFebruary6, 2008 StipulatedProtectiveOrder.

SignedatLafayette,Louisiana,on March27, 2008.

tidred E. Methvin
UnitedStatesMagistrateJudge
800 LafayetteSt.,Suite3500
Lafayette Louisiana70501
(337)593-5140(phone)593 5155 (fax)
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