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Introduction
Before the Court in thisgui tamaction are three mations. Defendants Rebecca Staltz, Kely
Soratt, Geradine Peterson, and Jennifer Peterson, dl of whom are or were employees of Hennepin
County working & Hennepin County Medica Center, have asked the Court to take judicid notice of
sverd caegories of documents and have moved to dismiss Flantiff James B. Kinney's Complant

pursuant to Rules 12(b)(1) and 12(b)(6) of the Federd Rules of Civil Procedure. For his part, Kinney



seeksthe entry of adefault againg Hennepin County, which gopears as an additiond defendant on the
“Hrg Amended Complaint” thet Kinney filed after the Defendants filed their mation to dismiss
Background
The present lawait is related to gui tamlitigation previoudy before the Court in the matter

cgptioned United Sates ex rel. Kinney v. Hennepin County Medicd Center et d, Civ. No. 97-1680

(“Kinney I"). In Kinney |, qui tamrdator Kinney, aHennegpin County paramedic, complained thet

Hennepin County Medica Center (“HCMC”) had knowingly and fadsdly represented to the United
Saesthat cartan medicaly unnecessary ambulance trangports were “ medicaly necessary” and thus
digible for rembursement by Medicare. Kinney dleged that HCM C accomplished these fdse
representations by obtaining fase certifications of medica necessity from the physdanswhom
Hennepin Faculty Assodiaes (“HFA”) provides to Saff the emergency room.

On January 22, 2001, this Court dismissed HCMC from Kinney | on the grounds that HCMC,
acounty governmentd ertity, did not fal within the scope of the term “person” as used in the False
ClamsAct. The Court reasoned thet, because (8) the Flse Clams Act imposes treble damages thet
are essantidly punitive in nature and (b) Congress did not expresdly authorize the impogition of punitive
damages on governmentd entities, the common-law presumption thet punitive damages may not be
impased on agovernmentd entity gpplies to exdude HCMC from the scope of the term “person” under
the False Clams Act. The Court expresdy determined thet there was no just reason for dday and
directed the entry of judgment asto HCMC pursuant to Rule 54(b) of the Federd Rules of Civil
Procedure. Kinney did not goped from that judgment.

Kinney | proceeded againgt HFA, and Kinney deposad eight HCMC employess, induding the
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four defendantsin the present action. At the dose of discovery, HFA moved for summary judgmett.
Kinney crassmoved for partid summary judgment. A hearing was held on the parties summary
judgment maotionsin Kinney | on July 6, 2001.

On duly 17, 2001, rdaor Kinney filed the present gui tamaction againg the four individud
defendants: Rebecca Staltz, Jennifer Peterson, Gerddine Peterson, and Kdly Soratt. Stoltz isthe
Billing Manager for HCMC. Jennifer Peterson isHCMC' sformer director of Emergency Medica
Savices Soratt isthe current Manager of Ambulance Sarvices, replacing Geradine Peterson, who no
longer works for HCMC.

By aMemorandum Opinion and Order dated August 22, 2001, this Court granted summary
judgment to HFA in Kinney |, conduding from the undigputed facts in the record thet Kinney's Felse
Clams Act damsagang HFA failed for lack of causation:

[A]ny satements mede to the United States government (or any Sate agency digtributing

federd funds) regarding the “medica necessity” of ambulance trangportswereinherent in

the HCPCS and revenue codes tha HCMC assigned to the ALS-Minor ambulance

sarvices. Thosecodeswere assgned regardless of whether an emergency room physician

hed signed the “medicd necessity” block on the ambulance run shest. The presence or

absence of aggneature on arun sheet had no effect on, and no tendency to effect, whether

the dam was paid by Medicare or Medicad.

Aug. 22, 2001 Mem. Op. and Order at 27; seeds0id. a 24. Fnd judgment was entered in Kinney |
on Augus 22, 2001. Kinney did not gpped from the find judgment.

On September 6, 2001, the United States declined to intervene in the above-captioned qui tam
action. The Defendants were served with the Complaint in the present action between October 5 and
October 10, 2001. (Origind Summons and Returns of Service (Doc. No. 8).) On October 23, 2001,

Hennepin County extended to the individud defendants the right to indemnification under the County’s
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Indemnification Flan. On October 24, 2001, Defendants moved to dismiss the Complaint on the
grounds thet (8) this Court lacks subject matter jurisdiction under Rule 12(b)(1) because the daims
asated in this action came from information that was publidly disdosed during the Kinney | litigetion,
and (b) the Complaint failsto sate adam under Rule 12(b)(6) because resjudicata and/or collaterd
estoppe preciude the present sLiit againg the individud defendants

On November 27, 2001, Kinney's counsd ddivered a copy of a“Frs Amended Complaint”
in this matter to Defendants counsd. The*“FHrs Amended Complaint” only addsto the origind
Complaint; it does not ddete any subgtantive dlegaions. In bath the origind Complaint and the “Frst
Amended Complaint,” Kinney aleges that the four individud defendants violated the Flse Clams Act
by hilling Medicare for medicaly unnecessary “ALS Minor” ambulance trangports - trangports for
which Medicare rambursement isdlegedly nat avalldble. Kinney further dlegesthat the individua
defendants violated the False Clams Act by hilling Medicare for ambulance trangports for which no
medica necessity catification form had been Sgned by an emergency room physidan. By his“Hrs
Amended Complaint,” Kinney dso adds Hennepin County as a party and adds athird count seeking
rdief goedificaly againg the County. Kinney prays for adedaraion thet, because the County hes
offered indemnification coverage to the four individudl defendants for thislawsit, it heswaived its
immunity from lighility for punitive damages and Kinney may therefore bring daims againg the County
under the qui tamprovisons of the Fdse Clams Act.

On December 11, 2002, the Court directed the parties to file supplementd pogt-hearing briefs
on whether Kinney’ sfiling of the“Hrst Amended Complaint,” done without leave of the Court after the

Defendantsfiled the Mation to Digmiss, is effective pursuant to Rule 15(8). The Court dso directed
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counsd to address the impact of the“Hrst Amended Complaint” on the pending Mation to Dismiss,
assuming the Complaint has been amended.
Analysis

I. Plaintiff’s“ Amendment” of the Complaint

Kinney contendsthat Rule 15(a) permitshim to “amend’ his Complaint asametter of right to
add Hennepin County as a party defendant and obtain adedaration that Hennepin County has waived
itsimmunity from punitive dameges Rule 15(8) of the Federd Rules of Civil Procedure provides that:

aparty may amend the party’ s pleading once as a mdter of course & any time before a

reoongve pleadingissarved . . .. Otherwise a party may amend the party’ s pleeding

only by leave of court or by written consent of the adverse party; and leave shdl befredy
given when judtice S0 requires
Fed. R. Civ. P. 15(a). In response to the Court' s request for supplementd briefing, the Defendants
raise two issues regarding the effectiveness of Kinney's“amendment” of his Complaint: (1) whether a
moation to dismiss condtitutes a*“respongve pleading” that fored oses amendment “as a matter of
course” and (2) whether aparty can amend “asamatter of coursg’ to add anew party defendant.

Rule 15 fadlitates both the amendment of pleadings and thefiling of supplementa pleadings

The didinction between an amended pleading under Rule 15(a) and a supplementd

pleading under Rule 15(d) of the Fed. R. Civ. P. hasbeen dated asfallows “ Anamended

pleading is desgned to indude matters occurring before the filing of the bill but ether
overlooked or not known a thetime. A supplementd pleading, however, isdesigned to
cover matters subssquently occurring but pertaining to the origind cause”

United States v. Vorachek, 563 F.2d 884, 886 (8th Cir. 1977) (quoting Berssenbrugge v. Luce Mfg.

Co., 30 F. Supp. 101 (W.D. Mo. 1939)); seeds0 3 Moore' s Federa Practice § 15.02[1] at 15-8to

-9 (3d ed.); Fed. R. Civ. P. 15(d) (dating that a supplementd pleading “ set[g forth transactions or



occurrences or events which have heppened since the date of the pleading sought to be
supplemented.”). Thus, a party may supplement a pleading under Rule 15(d) to add new partieswhen
events occurring after the origind pleading has been filed make it necessary to do 0. See Giiffinv.

Courtty School Bd. of Prince Edward County, 377 U.S. 218, 227 (1964).

The didinction between supplementd pleadings and amended pleadings is more than one of
mere nomendature. A party has no right under Rule 15 to supplement its pleading as amétter of

course: “Upon moation of a party the court may, upon reasonable natice and upon such terms as are

judt, permit the party to serve a supplementa pleading setting forth transactions or occurrences or
events which have hgppened sSnce the date of the pleading sought to be supplemented.” Fed. R. Civ.
P. 15(d) (emphasis added). The“Frs Amended Complaint” adds Hennepin County as aparty and
seeksrdief as againg the County basad upon the County’ s decison to offer indemnification to the
individud defendants -- an event that occurred after the origind Complaint wasfiled and served. The
“Hra Amended Complant” istherefore asupplementd pleading, not an amended pleading, and leave
of Court was required before it could befiled. No leave was obtained, and the document shal
therefore be gricken from thefile!

1. Defendants’ Reguest for Judicial Notice

Defendants have moved the Court to take judicid natice, pursuant to Rule 201 of the Federd
Rules of Evidence, of three categories of documents: (1) the entire court record in Kinney 1; (2) certain

documents obtained from the Office of the Minnesota Attorney Generd pursuant to a Minnesota

1 Accordingly, Kinney' srequest for the entry of default againg Hennepin County for failing to
answer or otherwise respond to the Frst Amended Complaint ismoat and will be denied as such.
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Government Practices Act request; and (3) letters of indemnification issued to the four defendants here
by the Hennepin County Board of Commissonas A trid court “shdll takejudicid notice if requested
by aparty and supplied with the necessary information.” Fed. R. Evid. 201(d). Rule 201 governsonly

thejudida notice of “adjudicative facts™ Fed. R. Evid. 201(a); Qualey v. Clo-Tex Int'l Inc., 212

F.3d 1123, 1128 (8th Cir. 2000). The sort of adjudicative fact bout which atrid court may teke
judidd noticeis*one not subject to reesonable dispute in thet it is ether (1) generdly known within the
territorid jurisdiction of thetria court or (2) cgpable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b).

The Court dearly can takejudicid notice of the Ordersit issued in Kinney |, the pleadings
therein, and the mation papersfiled with the Court by the parties In light of the Court' sandysis of its
subject matter jurisdiction, infra, it need not consder whether it is gppropriate to take judicid notice of

the other categories of documents.

2 The Eighth Circuit discussed the scope of Rule 201 asfallows

The advisory committee notes to Rule 201 distinguish between “adjudicative facts’ and
“legidativefacts” Seeid., adv. cite notes (citing 2 Kenneth Davis, Adminidraive Lav
Tregisea 353 (1958)). Adjudicativefactsarefactsthat normdly gotothejury inajury
case. They rdaetotheparties, ther adtivities, their properties, their businesses” Id.; see
a0 U.S. v Goud, 536 F.2d 216, 219 (8th Cir. 1976) (dtating that adjudicative facts
concern “who did what, where, when, how and with what mative or intent.”) (quoting 2
Kenneth Davis Adminidretive Law Tredtise § 15.03 a 353 (1958)). By contrast,
“[lJegdative factsdo not rd ate specificaly tothe activitiesor characteridtics of thelitigants
A court generdly rdies upon legidaive factswhen it purportsto develop apaticular law
or policy and thus condders materid wholly unrdated to the activities of the parties”
Gould, 536 F.2d at 220.

Qudley v. Clo-Tex Int'l Inc., 212 F.3d 1123, 1128 (8th Cir. 2000).




[I. Defendants Motion to Dismiss for L ack of Subject Matter Jurisdiction

The Court beginsits andysis of the Defendants Mation to Dismiss with the question of whether
this Court has subject matter juridiction to congder the dams beforeit. Defendants argue thet this
Court lacks jurisdiction over the present action because Kinney’ s lawsuit runs afoul of the *public
disclosuré’ providon of the False Clams Act, 8 3730(e)(4). Section 3730(e) barsthe federd courts
from exerdsing jurisdiction over cartain actions, induding

an action under this section based upon the public disdlosure of dlegaions or transactions

in a aimind, avil, or adminidraive hearing, in a congressond, adminidraive, or

Govenment Accounting Office report, hearing, audit, or investigation, or from the news

media, unless. . . the person bringing the action is an origind source of the informetion.

31 U.SC. §3730(e)(4)(A). Defendants contend thet Kinney's daimsin this action are basad upon
HCMC s hilling and dectronic daims submisson practices, and that Kinney learned about those
practices through discovery in Kinney |, which condtituted “public disdlosure” in a“avil hearing.”
Defendants further contend that Kinney did not have direct and independent knowledge of thet

information before he brought the present lawsLit and, therefore, isnot an “origina source’ of the

information.



A. Public disclosurein acivil hearing of allegations or transaction
upon which the present qui tam action is based

In arguing thet there wias no public disdosure of the *dlegations or transactions’ underlying his

present qui tamaction, Kinney rdies on United Sates ex rd. Soringfidd Termind Railway Co. v.

Quim, 14 F.3d 645 (D.C. Cir. 1994). In Sxingfidd, the court of goped's distinguished between
“dlegations or transactions’ and ordinary “information,” conduding thet not dl information in the public
domainrissstotheleve of “dlegaions or transactions” Rether, the court of gopeds obsarved that
“Congress sought to prohibit gui tamactions only when dther the alegation of fraud or the critical
dements of the fraudulent transaction themsaves were in the public domain.”  Saringfidd, 14 F.3d at
654 (emphagsin origind). Kinney argues thet the facts regarding HCMC s billing and Medicare daims
submisson practices about which he learned in discovery in Kinney | are mere “information” and not
essantid dements of hisdlegations or transactions of fraudulent conduct. The Court disagrees

In Kinney |, the emergency room physdans sgnatures on the cartifications of medicd
necessity were the focus of Kinney' sdlegations or transactions of fraudulent conduct. 1n support of his
moation for partid summary judgment in Kinney 1, Kinney averred thet he witnessad doctors Sgning the
run shegsin large batches in the emergency room. Kinney further averred that “HFA makesit dll
possble by having its physdansfasdy catify ALS-Minor ambulance runs as ‘medically necessary’
when they do not meet @ther the Medicare or Medicaid ariteriafor medicaly necessary.” (Relaor Aff.
110 At the hearing on the crassmoations for summary judgment in Kinney 1, the Court questioned
how the Sgnatures of HFA doctors on ambulance run sheets could have caused fdse daimsto be paid

or fase gatements to have been meade, as Kinney had dleged. The Court obsarved that the undisputed



evidencein the record established that HCMC's computerized hilling sysem autometicaly converted
the code for “ALS Minor” ambulance runs to HCPCS codes which implicitly represent thet the
ambulance runswere medicaly necessary.  Furthermore, those HCPCS codes were assigned
regardless of whether the run shegtsfor the“*ALS Minor” runs bore a physdan’'ssgnaureinthe
medica necessity block. The very concarnsthis Court raised at the hearing about Kinney's case
agang the HFA arethe essentid dlegations of the fraud asserted by Kinney in his current qui tam
lawsuit.

The discovery rdaing to HCMC' s billing and dectronic daimsfiling procedures waas filed with
the Court in connection with HFA’s mation for summary judgment, and an open hearing on HFA'sand
Kinney's crossmoations for summary judgment was held deven days before Kinney brought the
present qui tamaction againg the individud defendants. The July 6 summary judgment hearing was
opento the public. A transcript of the hearing wias prepared and has been available in the Clerk of
Court’ s office as part of the record in the Kinney | proceedings. The documentsfiled in connection
with the summary judgment motions and the hearing itsdlf on thase mations undoubtedly condtitutes
“public disdosure’ ina“advil hearing” of the essentid dlegations or transactions of dlegedly fraudulent
conduct upon which Kinney has basad the July 17 Complaint.

The Eighth Circuit has explicitly endorsad the pasition, taken by the mgority of drcuits, that a
qui tamsuit is*“based upon” apublic disclosure “whenever the dlegaions in the suit and the disclosure

arethe same, ‘regardless of where the rdator obtained hisinformation.”” Minnesota Ass n of Nurse

Anesthetigisv. AllinaHesith Sys Corp, 276 F.3d 1032, 1045-47 (8th Cir. 2002) (quoting United

Sates ex rdl. Doev. John Doe Corp., 960 F.2d 318, 324 (2d Cir. 1992)). Here the public disclosures
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medein connection with Kinney | and the dlegationsin the Kinney Il lawsuit arethe same. Thus
Kinney can avaid thejurisdictiond ber of § 3730(€)(4)(A) only if heisan “origind source’ of the
information within the meaning of § 3730(e)(4)(B).

B. “QOriginal Source’ of thelnfor mation on which the Allegations of
Fraud are Based

Congress defines an “original source” as*“an individud who has direct and independent
knowledge of the information on which the dlegations are basad and has valuntarily provided the
informetion to the Government before filing an action under this section which is basad onthe
information.” 31 U.SC. § 3730(e)(4)(B). Thewords“direct” and “independent” are intended to

expresstwo idess, rather than one. Minnesota Ass n of Nurse Anesthetidts, 276 F.3d at 1048.

“*Direct knowledge' under the Flse Clams Act has been defined as knowledge thet is *marked by an

absence of anintervening agency.”” United Stiates ex rdl. Barth v. Ridgedale Elec. Inc., 44 F.3d 699,

703 (8th Cir. 1995); see ds0 United Sates ex rd. Stinson, Lyons, Galin & Budamante, PA. v.

Prudentid Life Ins Co., 944 F.2d 1149, 1160 (3d Cir. 1991). “‘Independent knowledge has been

conggently defined as knowledge thet is not dependent upon public disclosure” Barth, 44 F.3d at
703.

Section 3730(e)(4)(B) does not require Kinney to have persond knowledge of each and every

discrete piece of information supporting hisdlegations of fraud. See Minnesota Ass n of Nurse
Anegthetigs, 276 F.3d a& 1050. Kinney arguestha he need not have direct and independent
knowledge of HCMC' s assgnment of the billing codes that fadilitated the dectronic submisson of the

dlegedy fdse damsfor payment by the Government. He contendsthet it is suffident if he had direct
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and independent knowledge of the fact that: (1) certain ambulance trangportsto HCMC, dassified as
“ALSMinor” runs based upon the nature of the injury or illness presented by the petient, are not
“medicaly necessry” astha term is defined by Medicare, and (2) some patients trangported to
HCMC on“ALSMinor” runs had Medicare hedth insurance coverage. (Fl.’sMem. Opp'n Mat. to
Digmissa 6-7.)

The Eighth Circuit has discussed at length what condtitutes “ direct knowledge” of fraud:

A rdator issad to have direct knowledge of fraud when he* saw [it] with hisown eyes”
The direct knowledge requirement was intended to avoid parastic lawsuits by
“dignteresed outdde]d” who “smply sumble across an interegting court file” Insteed,
the Act saeksto encourage personswith “ firg-hend knowledgeof fraudulent misconduct,”
... or those “who are @ther dose observers or othewise involved in the fraudulent
adivity” tocomeforward. . . . Accordingly, “collaerd researchand invedtigations. . . [do]
not establish* direct andindependent knowledgeof theinformation onwhichthedlegaions
are basad within the meaning of 8 3730(€)(4)(B).””

Barth, 44 F.3d a 703 (emphadsin arigind) (internd ditations omitted). A review of the Complaint in
this matter, and the facts Kinney hasidentified as being known to him through firg-hand observation,
demondrates thet Kinney did not have “direct knowledge’ of the dlegations or transactions condtituting

the dleged FCA vidaions-- namey, HCMC s aleged menipulation of hilling codesrdaing to “ALS

Minor” ambulance trangports: Kinney was neither invalved in, nor adose obsarver of, the activities

that alegedly condtitute the fraud perpetrated by the Defendants. Compare Minnesota Ass n of Nurse

Anegthetigs, 276 F.3d & 1050 (determining thet nurse anesthetists had direct knowledge where they
often saw the anesthesdlogi4t filling out forms used for billing with mideading information). Kinney
derived hisinformation concerning the aleged fraudulent transactions from the depositions of HCMC

employess “Assuch, hewasarecipient of information and not adirect source” Barth, 44 F.3d at
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704.

Evenif Kinney can be found to have “direct and independent knowledge’ of the dlegations
underlying the present qui tamaction, he has not established that he stisfied the lest statutory condition
for qudifying asan origind source. Section 3730(e)(4)(B) d o requiresthe rdator to have “voluntarily
provided the information to the Government before filing an action under this section which is based on
theinformetion.” Kinney assatsthat he provided informetion to the Government prior to the fird
lavauit againg HCMC and HFA, congiding of his knowledge that: (1) certain ambulance trangportsto
HCMC, dassfied as*ALS Minor” runs based upon the nature of the injury or illness presanted by the
patient, are not “medicaly necessary” asthat term is defined by Medicare, and (2) some petients
trangported to HCMC on “ALS Minor” runs had Medicare hedth insurance coverage. (FA’sMem.
Opp'nMat. to Dismissat 6-7.) Kinney has not shown thet he made any voluntary disdosure to the
Government rdating to the acts dlegedly perpetuated by the Defendants here. Based on the foregoing,
the Court condudes thet Kinney isnot an “origind source’ of the information underlying the dlegations
upon which thisaction isbased. Therefore, this Court lacks subject mater jurisdiction over the action

pursuant to § 3730(e)(4)(A).2

3 If Kinney were an “origind source” and the Court had subject matter jurisdiction over the
Complaint, it would sill have to be dismissed under Rule 12(b)(6) for failure to date adam upon
which rdief can be granted. Kinney purportsto sue the Defendantsin their “individua capacities”
Kinney has nat dleged, however, thet any of the Defendants persondly bendfitted from the dleged
submisson of fasedamsto Medicare. See United States ex rd. Honeywdl v. Sen Frandsoo Housing
Auth., No. C99-1936 TEH, 2001 WL 793300 a *4to*5 (N.D. Cd. Jul. 12, 2001). Thedlegations
describing the Defendants wrongful acts establish thet they were acting as employees of HCMC a the
time Thesuit agang themisredly asuit agang thair governmenta employer. Because Kinney cannot
ue HCMC under the Fase Clams Act, neither can he sue the Defendantsin their officd cgpaaity.
See Kentucky v. Graham 473 U.S. 159, 166 (1985).
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Conclusion

Basad on the foregoing, and dl of thefiles, records and proceedingsherein, I T IS
ORDERED tha

1 The FHrg Amended Complant (Doc. No. 16) isheréby STRICKEN asan
unauthorized supplementd pleading;

2. The Rantiff’ s Request for the Entry of Default againgt Hennepin County (Doc. No. 26)
iSDENIED ASMOOT;

3. The Defendants Request for Judicid Notice (Doc. No. 11) isGRANTED IN
PART asto the Court filein Kinney 1;

4. The Defendants Mation to Dismiss (Doc. No. 9) isGRANTED; ad

S. The Rantiff’'s Complaint (Doc. No. 1) isDISMISSED WITH PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY

Dated: April 5, 2002

RICHARD H.KYLE
United States Didrict Judge
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