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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

( Sacr anent o)

TENET HEALTHSYSTEM HOSPI TALS, | NC.
Plaintiff and Appell ant, C036061

V. (Super. Ct. No. 99AS02585)

MEMORI AL HOSPI TALS ASSCOCI ATI ON,

Def endant and Respondent.

Plaintiff Tenet Heal thSystem Hospitals, Inc. (Tenet),
cl ai med defendant Menorial Hospitals Association (Menorial)
breached an agreenent by underpaying Tenet for services rendered
to certain patients under Menorial’s responsibility. The tria
court granted summary judgnent for Menorial. We affirm
FACTS
Tenet and Menorial are acute care hospitals. Both are

parties to various capitation agreenents with insurance




carriers.l Under these agreements, the hospital provides
specified nedical services to the carrier’s insured in exchange
for a set portion of the nonthly prem um paid by the insured.
O relevance here, Menorial had entered into a capitation
agreenent with Kaiser Foundation Health Plan (Kaiser).

Tenet and Menorial entered into various agreenents with
each other in order to best inplenent their various capitation
agreenents and to reduce costs. In general, these agreenents
al | oned each of the hospitals’ capitated patients to receive
care at the other’s hospital subject to reinbursing the
servicing hospital at rates established in the agreenents.

On June 27, 1996, the parties executed a Letter of
Agreement (1996 Letter Agreenent), setting forth the cost of
services rendered by Tenet to Menorial’'s patients who were
menbers of Kaiser. Menorial agreed to pay Tenet $1, 700 per diem
for neo-natal intensive care unit (N CU) services provided by
Tenet to Menorial’s Kaiser patients. The 1996 Letter Agreenent
stated the reinbursenent rates for all other medical services
provided to Menorial’s Kaiser patients, except for certain
rehabilitative services, would be negotiated on a case-by-case
basi s.

The 1996 Letter Agreenent renmai ned effective for one year,

and thereafter automatically renewed itself for additional one-

1 The term“capitation” is defined in part as “a uniform payment
payabl e on a per capita basis [such as] an annual fee paid a

doctor or nedical group for each patient enrolled under a health
plan . . . .” (Webster’s 3d New Internat. Dict. (1966) p. 332.)



year periods unless termnated. Either party could term nate
t he agreenment upon 30 days witten notice, with or wthout
cause.

On Cctober 1, 1996, the parties entered into a Reciproca
Payment Agreenent (1996 Reciprocal Agreenent). Under this
agreenment, both parties agreed to rei nbursenent rates for
services each provided to the other’s capitated patients.
However, the 1996 Reci procal Agreenent specifically excluded
Kai ser nenbers fromthe patients covered under its ternmns.

By notice dated Cctober 6, 1997, Tenet term nated the 1996
Letter Agreenment. The term nation becane effective Novenber 6,
1997. The notice stated all other reciprocal rates between the
parties remained in effect.

On January 15, 1998, the parties entered into two new
agreenents. One was a new Reci procal Paynent Agreenent, witten
to be effective retroactively as of Septenber 1, 1997 (1997
Reci procal Agreenent). This agreenent contained an integration
cl ause which read in pertinent part: “This Agreenent, including
its attachnents, constitutes the entire understanding and
agreenent between the parties as to those nmatters contained in
it, and supersedes any and all prior or contenporaneous
agreenents, representations and understandi ngs of the parties.”

Li ke its predecessor, the 1997 Reci procal Agreenent
excluded fromits coverage nenbers of Kaiser, “including those
wi th comrercial payers and Medicare . . . .~

The second agreenent the parties executed on January 15,

1998, was another Letter of Agreenent (1998 Letter Agreenent).



The parties nmade this agreenent effective retroactively as of
January 1, 1998. Unlike the 1996 Letter Agreenent, the 1998
Letter Agreenent was limted to only “NICU Level 111”7 services
provi ded by Tenet to Menorial’s Kaiser patients. Under the new
terms, Menorial was required to pay $2,500 per diemif the

i nfant Kai ser patient weighed | ess than 1,200 grans, and $1, 800
per diemif the infant wei ghed over 1,200 grans. The 1998
Letter Agreenent included the sane term nation provisions
contained in the 1996 Letter Agreenent.

In April 1998, the parties anended the 1997 Reci procal
Agreenent’ s rei nbursenment schedul e by executing Amendnment #1.
Amendnment #1 was effective retroactively as of Septenber 1,
1997, the effective date of the 1997 Reci procal Agreenent. The

anmendnent required Menorial to reinburse Tenet for services

rendered to “all” Kaiser conmercial and senior nenbers at the
rate of 80 percent of billed charges.?

Amendnent #1 also stated: “All other ternms and conditions
shall remain as specified.” The amendnent said nothi ng about
anendi ng or termnating the 1998 Letter Agreenent.

Menori al executed Amendnent #1 on April 8, 1998. Menoria
forwarded the executed anendnent to Tenet under cover of a

| etter dated the sane day stating: “Qur agreenent which

2 Testinony indicated a “commercial nmenber” was any person,
child or adult, who was a nenber of Kaiser through an enployer’s
or self-insured health plan, while a “senior nenber” was a
menber eligible for Medicare. The two groups did not include
each ot her.



pertains to Neo Natal services remains the sane.” Tenet signed
t he amendnment on April 14, 1998, wi thout objection.

By letter dated April 23, 1998, Menorial requested Tenet to
“accept our Neonatal all-inclusive rate to include” charges for
obstetrical services provided to Kaiser nothers of infants
predeterm ned to require NICU services. Tenet apparently did
not accept Menorial’'s proposal. Instead, in May 1998, the
parties agreed to Menorial reinbursing Tenet for obstetrical
services rendered to Kaiser nothers of high risk infants at the
per diemrate of $700 per day. The parties nmenorialized this
agreenment in Arendnent #2 to the 1997 Reci procal Agreenent.
Amendnent #2 was effective retroactively as of January 1, 1998,
the sane date the 1998 Letter Agreenent becane effective.

In October 1998, Tenet forwarded a conputer disk to
Menorial containing information on accounts for certain patients
capitated to Menorial who received treatnent at Tenet’s
facilities. The amounts shown in the internal accounting |edger
for Kaiser NICU patients and not hers, except for two patients,
were consistent with the rates expressed in the 1998 Letter
Agreenment and Anendnent #2.

Menorial reinbursed Tenet for its services to Menorial’s
Kai ser patients consistent with the terns of the two Letter
Agreenents and Anendnent #2. However, on Cctober 16, 1998,
Tenet allegedly asserted for the first tine its services to
Kai ser NI CU patients were to have been rei nbursed under the

terms of the 1997 Reci procal Agreenent as anended by Anendnent



#1, i.e., at 80 percent of billed charges, not under the terns
of the 1998 Letter Agreenent.

By letter dated Decenmber 10, 1998, Tenet gave Menori al
notice of its intent to termnate the 1998 Letter Agreenent.
Tenet did so while expressly noting its letter was not to be
considered as agreeing its NI CU services for Menorial’'s Kaiser
patients was governed by the 1998 Letter Agreenent.

PROCEDURAL HI STORY

Tenet filed a conpl aint against Menorial in May 1999. The
conplaint alleged all services Tenet provided to Menorial’s
Kai ser patients were incorporated into the rates and schedul es
established by the 1997 Reciprocal Agreenent pursuant to
Amendnent #1. It asserted Menorial breached those agreenents
with regards to its Kaiser NICU patients. Tenet sought
conpensat ory danages i n excess of $1, 020, 000.

Menorial noved for summary judgnent. It clainmed the rates
established by the 1998 Letter Agreenent, and not Anmendnent #1
to the 1997 Reciprocal, established the reinbursenent rates for
services Tenet rendered to Menorial’s Kaiser NICU patients. In
support of its summary judgnent notion, Menorial introduced the
extrinsic evidence di scussed above to prove the 1998 Letter
Agreenment and the 1997 Reci procal Agreenent, as anended by
Amendnent #1, were separate agreenents. One did not supercede
the other. Because the 1998 Letter Agreenent continued to
establish the rei mbursenent rates for NI CU services rendered to

Menorial’ s Kai ser patients, Tenet could not recover against



Menorial under the terns of the 1997 Reciprocal Agreenent as a
matter of |aw

Tenet disagreed. It asserted the parties executed
Amendnent #1 with the intent to bring all of Menorial’s Kaiser
patients within the rates established by the 1997 Reci procal
Agreenent, including the NICU patients. To the extent Amendnent
#1 contradicted the 1998 Letter Agreenent, Anendnent #1
prevailed. It was an integrated agreenent by nmeans of the
integration clause contained in the 1997 Reci procal Agreenent.
As a result, the parol evidence rule barred the adm ssion of
Menorial’s extrinsic evidence to contradict the allegedly clear
meani ng of the 1997 Reciprocal Agreenent and Amendnent #1.

The trial court issued a tentative ruling granting
Menorial’s notion. Tenet failed to request oral argunent.

Under Sacranmento County Superior Court Local Rule 3.04, the
trial court held no oral argument on the notion and the
tentative ruling becane the court’s order.

The trial court determ ned the 1997 Reci procal Agreenent,
as amended by Amendnent #1, and the 1998 Letter Agreenent, were
two separate agreements governing separate matters. Amendnent
#1 did not supercede the 1998 Letter Agreenent. The paro
evidence rule did not bar introduction of the extrinsic
evi dence. Undisputed facts denonstrated Menorial fully conplied
with the contractual requirenents of both contracts. Thus,
there was no issue of material fact to be resolved and Menori al

was entitled to judgnent as a nmatter of |aw



Tenet now appeals, contending the trial court (1)
i nproperly interpreted the contract by neans of inadm ssible
parol evidence; (2) inproperly resolved triable issues of fact
whi ch shoul d have been determ ned by a jury; (3) issued an order
whi ch did not dispose of all pending issues; and (4) violated
Code of Givil Procedure section 437c by enforcing its local rule
precl udi ng oral argunment on sunmary judgnent where no party
specifically requests argunent follow ng the posting of a
tentative ruling.
DI SCUSSI ON
I
St andard of Review

“t“fSummary judgnment is granted when there is no triable
issue as to any material fact and the noving party is entitled
to judgnent as a matter of law. [Citation.] W reviewthe
trial court's decision to grant [defendant’s] sumrary judgnent
de novo.” [Citation.]” [CGtation.] An appellate court is not
bound by the trial court’s stated reasons, if any, supporting
its ruling; we review the ruling, not the rationale.
[Ctation.]” (Prilliman v. United Air Lines, Inc. (1997) 53
Cal . App. 4th 935, 951.)

““TA] defendant noving for summary judgnent has the burden
to show that the plaintiff cannot establish at | east one el enent
of his cause of action, “or that there is a conplete defense to
that cause of action.” [Ctations.] Once the defendant neets
this burden, the burden shifts to the plaintiff to show “that a

triable issue of one or nore material facts exists as to that



cause of action or a defense thereto.” [Citation.] [1]
The burden, however, does not shift to plaintiff until defendant
carries its initial burden to show that an essential elenent of
t he cause of action “cannot be established. . . .” [CGtation.]
[1] If the nmoving defendant argues that it has a conplete
defense to the plaintiff's cause of action, the defendant has
the initial burden to show that undi sputed facts support each
el ement of the affirmative defense. Once it does so, the burden
shifts to plaintiff to show an issue of fact concerning at |east
one element of the defense. [Citation.]’ (Bacon v. Southern
Cal . Edison Co. (1997) 53 Cal. App.4th 854, 858, quoting Code
Cv. Proc., 8 437c, subd. (0)(2).)” (Hanson v. Lucky Stores,
Inc. (1999) 74 Cal.App.4th 215, 223-224.)
I

The Parol Evidence Rule Did Not Apply

Tenet clainms the trial court violated the parol evidence
rule by admtting and relying upon Menorial’s extrinsic evidence
to determine the 1998 Letter Agreenment survived the adoption of
Amendnent #1 and governed the rates paid for NI CU services. W
conclude the trial court committed no error.

A contract must be interpreted to give neaning and effect
to the nutual intention of the parties at the tine of the
execution of the contract, as far as the intention is
ascertai nable and lawful. (Cv. Code, 8§ 1636.) Absent any
anbiguity, the | anguage of the contract shall govern the

interpretation. (Cv. Code, 8§ 1638.) However, a contract only



extends to those matters the parties intended it to cover,
regardl ess of the breath of the |language. (C v. Code, § 1648.)

Wth certain exceptions, the parol evidence rule prohibits
the introduction of extrinsic evidence to contradict or add
terms to an integrated agreenent. (Code Civ. Proc., 8§ 1856,
subd. (a); 2 Wtkin, Cal. Evidence (4th ed. 2000) Docunentary
Evi dence, 8 65, p. 186.) “*An integrated agreenent is a witing
or witings constituting a final expression of one or nore terns
of an agreenent.’” (Alling v. Universal Mnufacturing Corp.
(1992) 5 Cal.App.4th 1412, 1433, quoting Rest.2d Contracts, 8
209, subd. (1), p. 115.)

Even if a contract is deenmed integrated, the parol evidence
rule allows extrinsic evidence to be admtted for the purpose of
explaining the terms therein. (Code Cv. Proc., 8§ 1856, subd.
(b).) Also, the parol evidence rule does not bar evidence
regardi ng the circunstances under which the agreenent was
entered, evidence to explain an extrinsic anbiguity, or evidence
to otherwise interpret the ternms of the agreenent. (Code Civ.
Proc., 8 1856, subd. (g).)

Even when words appear to have a plain nmeaning, other
meani ngs may becone a possibility once the events, conditions,
expressions, and circunstances surroundi ng execution are
di scl osed. (FPI Devel oprment, Inc. v. Nakashima (1991) 231
Cal . App. 3d 367, 389; Rest.2d Contracts, 8§ 214, com b, p. 133.)

Furthernore, when determning the intent of the parties,
the court nmay use the doctrine of practical construction. This

doctrine is based on the prem se “actions speak |ouder than

10



words.” (Crestview Cenetery Assn. v. Dieden (1960) 54 Cal. 2d
744, 754 (hereafter Crestview; 1 Wtkin, Summary of Cal. Law
(9th ed. 1987) Contracts, 8 689, p. 622.) The parties to a
contract are in the best position to know what the agreenent
entails. (Crestview, supra, 54 Cal.2d at p. 753; 1 Wtkin,
Summary of Cal. Law, supra, Contracts, 8§ 689, p. 622.) The way
parties treat a condition can be the best way to resol ve
anbiguities. (International Billings Services v. Em gh (2000)
84 Cal . App. 4th 1175, 1185.)

Actions subsequent to the execution of the contract, while
relations are still harnonious, nmay be the best neans to
ascertain the intent. (Crestview, supra, 54 Cal.2d at p. 753.)
“Wbrds are frequently but an inperfect nmediumto convey thought
and intention. Wen the parties to a contract perform under it
and denonstrate that they knew what they were tal ki ng about, the
court should enforce that intent.” (Id. at p. 754.)

It is undisputed the integration clause established the
1997 Reci procal Agreenent as a fully integrated agreenent.

Tenet contends Anmendnent #1 necessarily incorporates the terns
of the 1997 Reci procal Agreenent because it is a nutual
anmendnent of that agreenment and the anmendnent states “[a]ll
other ternms and conditions shall renmain as specified.” As such,
Tenet argues Anmendnent #1 was also fully integrated. Menori al
fails to bring forth any affirmative evidence to refute this
position; therefore, we accept the 1997 Reciprocal Agreenent as

anended as an integrated agreenent.
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Evi dence is adm ssible to explain or interpret the terns of
an integrated agreenent. (Code Civ. Proc., 8§ 1856) Anbiguity
existed in the neaning of the termall in Armendnent #1. Even
t hough, as Tenet asserts, all is facially a plain and cl ear
term when surroundi ng circunmstances are ascertained, the
definition of all becones confused.

Ambi guity may be created by the subsequent actions of the
parties. (Crestview, supra, 54 Cal.2d at p. 754.) |If the
parties to a contract have denonstrated, through their actions,
the plain nmeanings of the words of the contract are inapplicable
in the contract at issue, then enough anbiguity exists to allow
extrinsic evidence to explain the neaning of those words.
(I'bid.) If this were not the case, the court would, in effect,
be enforcing a contract which neans sonmething entirely different
to the parties. (lbid.) Thus, extrinsic evidence is not barred
by the parol evidence rule to explain the termall in this
si tuati on.

The circunmstances surroundi ng execution of the 1997
Reci procal Agreenent and Anendnment #1, and the parties’
subsequent course of dealing, denonstrate the 1998 Letter
Agreenent and the 1997 Reci procal Agreenent were separate and
excl usi ve agreenents, the former governing NI CU Kai ser patients
and the latter governing all other patients, including non-N CU
Kai ser patients.

In 1996, the parties entered a Reci procal Paynent Agreenent
and a Letter of Agreenent, with simlar provisions and terns to

the 1997 and 1998 agreenents in question. Wen Tenet term nated

12



the 1996 Letter Agreenent, according to its provisions, the 1996
Reci procal Agreenent renmined effective as to all patients,

ot her than Kai ser patients. Wen the parties entered the 1997
Reci procal Agreenent, it replaced the 1996 Reci procal Agreenent
in all respects.

On the sane date and at the sane tinme the parties executed
the 1997 Reciprocal Agreenent, the parties agreed to a new 1998
Letter Agreenent, covering all Kaiser N CU patients. The
term nation procedures remained the sane for both agreenents.
These acts indicate the parties understood the agreenents to be
separate and i ndependent contracts, governing different types of
patients.

Amendnent #1 to the 1997 Reci procal Agreenent contained no
revocation or limtation of the 1998 Letter Agreenent. Menori al
executed the amendnment and subsequently forwarded it to Tenet
for approval, along with the cover letter, which stated: “Qur
agreenent which pertains to Neo Natal services renmains the

sane. There is no evidence to suggest Tenet questioned or
objected to the cover letter. Likewise, there is no evidence an
exception was nade in regards to the cover letter when Tenet

si gned the amendnent.

When there is anmbiguity in contract terns, the meaning
attached by each party and the meani ngs each party knew or
shoul d have known have great bearing on the inquiry. (Rest.2d
Contracts, 8§ 214, com b, p. 133.) The cover letter expressed

Menorial’s intention for the 1998 Letter Agreenent to remain

effective and for all to be exclusive of N CU Kai ser patients.

13



Upon receipt of the letter, Tenet “knew or “should have known”
of the nmeaning attached to the termall by Menorial. Thus, the
negoti ati ons surroundi ng Anendnent #1 show all was not inclusive
of Kaiser NI CU patients.

The conduct subsequent to the execution of the contract and
prior to any dispute arising supports this interpretation of the
parties’ intent. Tenet continued to accept paynents under the
terms and conditions of the 1998 Letter Agreenent after
Amendnent #1 was adopted. Tenet’s own internal accounting
| edger, forwarded to Menorial, reflected anbunts due consi stent
with the 1998 Letter Agreenent per diemrate, and not with the
80 percent rate provided in Anendnent #1.

Tenet contends it regarded the paynents as partial paynents
towards the total balance due. However, Tenet fails to explain
its own contrary accounting records. Furthernore, there is no
evi dence Tenet expected further paynments due on any account
until Cctober of 1998, when the dispute arose.

Additionally, Tenet failed to secure a proper termnation
of the 1998 Letter Agreenent until Decenber 10, 1998. Tenet
mai ntai ns the revocation was only a precautionary nmeasure and in
no way was neant as a concession of the 1998 Letter Agreenment’s
validity. However, Tenet earlier revoked the 1996 Letter
Agreenment under the sane terns. Tenet knew the procedure to
revoke the 1998 Letter Agreenent and the effectiveness of such a
revocation. Tenet’'s |lack of diligence in revocation indicates
an initial acceptance of the 1998 Letter Agreenment’s validity.

It was not until Tenet appears to have recogni zed the potenti al

14



anbiguity in the term nol ogy and sought to capitalize on it that
Tenet acted to term nate the 1998 Letter Agreenent.

Furt hernore, Amendnent #2's negotiations and acceptance
indicate the continued validity of the 1998 Letter Agreenent.
Amendnment #2 sets forth a per diemrate for high-risk nothers in
the NICU. Amendment #2 is consistent with the existence of the
1998 Letter Agreenment for several reasons.

Prior to assenting to Amendnent #2, Menorial’s director
wote a letter requesting N CU nothers be covered by the
preexisting NICU rate. This statenent is a direct reference to
the 1998 Letter Agreenent, which specifically covers N CU
patients, and not the 1997 Reci procal Agreenment, which is a nore
general contract.

The letter regarding NI CU nothers al so provides notice to
Tenet of Menorial’s continued reliance on the 1998 Letter
Agreenment establishing rates for Kaiser NICU patients. Tenet
was again put on notice of the neaning attached to the term all
by Menorial. Tenet nmade no objection to the inplication of the
1998 Letter Agreenent and its continued effectiveness.

Moreover, if all Kaiser patients were already covered by
Amendnent #1, it would be both inconsistent and redundant to
make a separate agreenent covering Kaiser NICU nothers. The
exi stence of Amendnent #2 shows “all Kaiser patients” does not
mean all in the strict nmeaning of the term

Al t hough Tenet did not accept Menorial’s first proposition,
it did agree to a per diemrate of $700. According to

undi sputed testinony, this rate provided Tenet | ess conpensati on
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than the 80 percent reinbursenent rate provided under the 1997
Reci procal Agreenent. Surely Tenet woul d not have agreed to a
lower rate if it believed it was entitled to recover under the
1997 Reci procal Agreenment’s higher rate.

Furt hernore, Amendnent #2 nakes neither an express attenpt
to termnate the 1998 Letter Agreenent, nor does it contain any
| anguage that could be construed as inplying such a term nation.

Al'l of the above indicates the 1998 Letter Agreenent and
the 1997 Reci procal Agreenment and anendnents were two separate,
al t hough conplinmentary contracts; i.e., the 1998 Letter
Agreenment governed all N CU Kai ser patients and the 1997
Reci procal Agreenent and its anmendnents governed nost ot her
Kai ser patients. The integration clause of the 1997 Reci proca
Agr eenent does not prevent the parties fromentering into a
separate contract addressing a matter not covered in the 1997
Reci procal Agreenent -- Kaiser N CU patients.

Further, the subsequent anendnents to the 1997 Reci proca
Agreenent do not conflict with the existence of two separate and
excl usive agreenents. It is perfectly |logical to have one broad
agreenent, Amendnent #1 to the 1997 Reci procal Agreenent,
covering nost Kaiser patients; a second, nore specific 1998
Letter Agreenent applicable only to Kaiser NICU patients, a
group not covered in the 1997 Reci procal Agreenent; and a third,
nore specific Arendnent #2 applicable only to Kaiser nothers of
NI CU patients, a group previously covered in the 1997 Reci procal

Agr eenent .
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The extrinsic evidence thus was adm ssible to show the
ci rcunst ances under which the 1997 Reci procal Agreenent and
Amendnment #1 were negotiated, the neaning of the term™®“all” in
Amendnent #1, and the manner in which the parties subsequently
performed under the agreenents.

L1
Triable Issues of Material Fact

Tenet al so argues the summary judgnent order was i nproper
because the findings by the trial court anobunted to factual
determ nations which should have been given to a jury. Tenet’s
position is erroneous. It is solely a judicial function to
interpret a witten instrunment, unless the interpretation turns
on the credibility of extrinsic evidence. (Stevenson v. Oceanic
Bank (1990) 223 Cal . App.3d 306, 316-317; Horsenen's Benevol ent &
Protective Assn. v. Valley Racing Assn. (1992) 4 Cal. App.4th
1538, 1559.)

Tenet asserted nothing regarding the credibility of the
extrinsic evidence relied upon by the trial court. Tenet
objected to the evidence only on the basis of the parol evidence
rule. There was thus no dispute regarding the validity of the
evi dence, and, as we have already determ ned, the parol evidence
rule did not bar the court fromusing the evidence to interpret
the 1997 Reci procal Agreenent and Anendnent #1. Hence, there
was no triable issue of material fact.

We, as did the trial court, conclude the 1998 Letter
Agr eenent established the reinbursenment rate for N CU services

rendered by Tenet to Menorial’'s Kaiser patients. Because the
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conpl ai nt does not seek relief under the 1998 Letter Agreenent,
sunmmary judgnent i s proper.
|V
Fi nal Disposition of Al Issues

Tenet asserts the trial court’s order should not be
di spositive of their conplaint because evi dence denonstrated
Menori al owed noney on the accounts regardl ess of which
agreenent applied. However, as Menorial correctly points out,
Tenet nakes no reference to the record in support of this
proposition. Tenet’s failure to support the assertion with
references to the record renoves the matter from our
consideration. (Cal. Rules of Court, rule 15(a).)

\Y
Validity of Local Rule

Tenet briefly asserts Sacranento County Superior Court
Local Rule 3.04 violates Code of Civil Procedure section 437c
because it inproperly denies the litigants oral argunent for
summary judgnment notions. W disagree.

Rule 3.04 states the court will issue a tentative ruling by
2:00 p.m the day prior to the hearing. The tentative ruling
beconmes the court’s order and no hearing will be convened unl ess
a party desiring to be heard so advises the court clerk no |ater
than 4:00 p.m on the court day preceding the hearing. Tenet
failed to call the court to schedule a hearing and was deni ed
oral argunment despite its attorney’ s personal appearance at

court.
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“[T]he references to a ‘hearing’ in Code of Civil Procedure
section 437c . . . require the opportunity for ora
argunent . . . .” (Mediterranean Construction Co. v. State Farm
Fire & Casualty Co. (1998) 66 Cal.App.4th 257, 262, italics
added.) The statute does not require oral argunent where the
court provides counsel with an opportunity to have oral argunent
subj ect to conpliance with tentative ruling procedures. Despite
the statute’s references to a hearing, judges “retain extensive
di scretion regarding how the hearing is to be conducted,
including inposing time |imts and adopting tentative ruling
procedures (see Cal. Rules of Court, rule 324) . . . .7 (1d. at
p. 265, italics added.)

The trial court provided Tenet an opportunity to have oral
argunent, but Tenet failed to conply with the procedura
prerequi sites necessary to exercise that opportunity. Tenet’s
failure to tinely request oral argunment does not render Local
Rule 3.04 in violation of Code of G vil Procedure section 437c.
Had Tenet made such a request, it would have been pernmitted to
oral ly argue.

Tenet argues Menorial’s counsel violated rule 3.04 by
failing to notify Tenet of the court’s tentative ruling
procedure. The rule requires the notice of the notion to inform
t he opposing party of the tentative ruling system including the
obligation to request oral argunment. (Super. C. Sacranento
County, Local Rules, Rule 3.04(D).) However, if Menorial

violated that rule, Tenet’s renmedy was to file a notion for
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sanctions in the trial court. (l1d. Rule 1.05(B).) Nothing in
the record indicates Tenet exhausted this renedy.
DI SPCSI TI ON
The judgnent is affirnmed. Costs on appeal awarded to

Menor i al

NI CHOLSON , J.

We concur:

BLEASE , Acting P.J.

CALLAHAN , J.
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