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Bef or e: Fabe, Chief Justice, Eastaugh
Bryner, and Carpeneti, Justices. [ Mat t hews,
Justice, not participating.]

FABE, Chief Justice.

BRYNER, Justice, w th whom CARPENETI, Justi ce,
joins, dissenting in part.

CARPENETI, Justice, dissenting in part.

l. | NTRODUCT1 ON

This appeal is a challenge to the 1997 tort reform
| egi sl ati on enacted by the Al aska Legislature in chapter 26, SLA
1997. The plaintiffs, all injured parties contenplating tort
actions, asked the superior court for a declaratory judgnent that
this legislation is void under the Al aska Constitution. However,
the superior court granted summary judgnent to the State and
refused to grant the relief sought by the plaintiffs. W affirm
the trial court's decision that the legislation is facially
constitutional .

1. FEACTS AND PROCEEDI NGS

In 1997 the Alaska Legislature enacted |egislation
including tort reform provisions, in chapter 26, SLA 1997. The
| egislation was later codified into various sections of the Al aska
Statutes and becane effective on August 7, 1997. It included nmany
newtort | aw provi sions, including caps on noneconom ¢ and punitive

1

damages, - a requi renent that half of all punitive danages awards be

1 See AS 09.17.010, .020; ch. 26, §§ 9-10, SLA 1997.
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n3

paid into the state treasury,? a ten-year "statute of repose, a

nodi fied tolling procedure for the statute of limtations as

applied to mnors,*

conparative allocation of fault between parties
and non-parties,® a revised offer of judgnment procedure,® and
partial immunity for hospitals fromvicarious liability for sone
physi ci ans' actions.’

The appellants, all allegedly injured persons who have
filed or plan to file tort actions, filed this action seeking a
decl aratory judgnent that all of chapter 26, SLA 1997 is void under
the Al aska Constitution. The case was assigned to Superior Court
Judge Charles R Pengilly. The plaintiffs and the State filed
opposi ng noti ons for summary judgnent. The Al aska St ate Chanber of
Commerce and t he Al aska Hospital Association filed am cus briefs in
support of the |l egislation. The superior court heard oral argunent
on these notions, and subsequently granted the State's notion for
summary judgnment and denied the plaintiffs' notionin all respects,
uphol ding all of chapter 26, SLA 1997. The plaintiffs appeal this

deci si on.

2 See AS 09.17.020(j); ch. 26, § 10, SLA 1997
3 See AS 09.10.055; ch. 26, § 5, SLA 1997.

4 See AS 09.17.140; ch. 26, 8§ 7-8, SLA 1997.
See AS 09.17.080; ch. 26, §§ 11-13, SLA 1997.
See AS 09.30.065; ch. 26, 8§ 16-17, SLA 1997.
! See AS 09.65.096; ch. 26, § 30, SLA 1997.
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[11. STANDARD COF REVI EW

This appeal requires us to review a grant of summary
judgment; this reviewis de novo.® We will affirmsummary judgment
if there are no genuine issues of material fact and if the noving

party is entitled to judgment as a matter of |aw. ?®

When maki ng
this determ nation, we will drawall reasonabl e inferences in favor
of the non-noving party.?*° This appeal raises constitutional
i ssues, which are issues of |aw subject to de novo review !

V. DI SCUSSI ON

Inthis appeal, the plaintiffs chall enge seven provi sions
within chapter 26, SLA 1997: (1) the cap on noneconom c and
puni tive damages under AS 09.17.010 and .020; (2) the requirenent
that half of all punitive danmages awards be paid to the State under
AS 09. 17.020(j); (3) the conparative apportionment of damages under
AS 09.17.080; (4) the revised offer of judgnment procedure under AS
09.30.065; (5) the Ilimtations tolling procedure under AS
09.10.070(a)(2) and .140; (6) the partial tort inmunity for
hospi tal s under AS 09. 65.096; and (7) the "statute of repose" under
AS 09. 10. 055.

8 See State v. Alaska Civil Liberties Union, 978 P.2d 597,
603 (Al aska 1999).

? See Mbore v. Allstate Ins. Co., 995 P.2d 231, 233 (Al aska
2000); Alaska Cvil Rule 56(c).

10

See id.

11 See Alaska Civil Liberties Union, 978 P.2d at 603.
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In addition to the specific challenges above, the
plaintiffs claimthat the entire act is unconstitutional under the
"one subject"” rule of article Il, section 13 of the Al aska
Constitution. The plaintiffs also claimthat, once all of these
constitutional infirmties are exposed, nothing in chapter 26, SLA
1997 remmi ns severable, and that therefore, the entire act nust be
struck as wunconstitutional. These two final issues wll be
addressed in Part IV.H of this opinion.

Before these provisions are discussed in turn, we note
that these are facial challenges. The plaintiffs do not conplain
of specific application of the challenged statutes to tort actions
brought by the plaintiffs. Instead, the plaintiffs seek a
declaratory judgnent "in order that they may better determ ne how
to proceed" wth their contenplated tort actions. The result we
reach in this opinion mght be different if we were presented with
challenges to the law as applied in a particul ar case. Therefore,
our ruling is limted to the facial inport of the challenged
provi sions of chapter 26, SLA 1997.

A. The Caps on Noneconom c and Punitive Damages Under AS
09.17.010 and .020 Are Facially Constitutional.

Chapter 26, SLA 1997 nodified AS 09.17.010 to pl ace a cap
on the amount of noneconom c damages that may be awarded in tort

actions "for personal injury and wongful death."'® The new AS

12 See ch. 26, § 9, SLA 1997. The 1997 | egi sl ation revised
a previous $500,000 cap, created by the legislature in 1986. See
f or mer AS 09.17.010 (1986). W  never addressed the
constitutionality of the fornmer $500, 000 cap.
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09.17.010 l'ists specific clainms for which noneconom ¢ danmages shal

be recoverabl e and specifies financial Iimts for damage awards for
each claim Availability of noneconom c damages is first limted
to "conmpensation for pain, suffering, inconvenience, physical
i mpai rnment, disfigurenent, |oss of enjoynent of l|ife, |oss of

consortium and other nonpecuni ary damage."?!?

These danmges are
further limted in amount to $400,000 or $8,000 nmultiplied by the
injured person's |ife expectancy in years, whichever is greater,
for each single injury or death.*® When the danmages are awarded for
"severe permanent physical inpairnment or severe disfigurenment," the
cap is extended to $1,000,000 or, in the alternative, $25,000
multiplied by the injured person's life expectancy in years,
whi chever is greater.?'?

Chapter 26, SLA 1997 al so nodified AS 09.17.020(f)-(h)?*®
to limt the anmount of punitive damages in nost cases to three
ti mes conpensatory damages, or $500, 000, whichever is greater.?’
I f the defendant know ngly caused the injuries for financial gain,

the cap i s expanded to four tines conpensatory damages, four tines

t he anount of financial gain, or $7, 000, 000, whichever is greater.?'®

13 AS 09.17.010(a).
4 See AS 09.17.010(b).
15 AS 09.17.010(c).

16

See ch. 26, § 10, SLA 1997
17 See AS 09.17.020(f).
18 See AS 09.17.020(9).
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A different cap applies when the action is against an enployer to
recover damages for an unl awful enploynment practice prohibited by
AS 18.80.220; in that case the cap is $200,000 if the enpl oyer has
fewer than 100 enpl oyees i n Al aska, $300, 000 for 100-200 enpl oyees,
$400, 000 for 200-500 enpl oyees, and $500, 000 for 500+ enpl oyees. *®

The plaintiffs claim that the caps on noneconon c and
puni tive damages vi ol ate si x provi sions of the Al aska Constitution:
(1) the right to a jury trial; (2) the right to equal protection;
(3) the right to substantive due process; (4) the separation of
powers; (5) the right of access to the courts; and (6) the ban on
"special legislation.” Each of these argunents will be addressed
in turn.

1. The danmages caps do not infringe on the right to a
trial by jury.

The plaintiffs' first argument concerning the danages
caps is that the caps constitute a violation of the right to trial
by jury granted by article I, section 16 of the Al aska Constitution
and the Seventh Amendment to the United States Constitution. The
plaintiffs argue that the cal cul ati on of damages is the excl usive
provi nce of the jury -- subject to the judicial power of remttitur
-- and that the legislature has unconstitutionally invaded this
provi nce by enacting the damages caps. The superior court rejected
the plaintiffs' argunent and held that the damages caps did not

i nvade the province of the jury.

1  See AS 09.17.020(h).
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W have not previously exam ned the scope and extent of
the right to a trial by jury under article I, section 16 of the
Al aska Constitution.?° However, the |anguage of the Al aska
Constitution' s trial by jury provision mrrors the | anguage of the
Sevent h Amendrent to the United States Constitution, 2* and proposal s
to create a right to trial by jury with different |anguage were

rejected during the Al aska Constitutional Convention. ??

20 In Loonis Electronic Protection, Inc. v. Schaefer, 549
P.2d 1341, 1343-45 (Al aska 1976), we interpreted this provisionto
reflect the law equity distinction found in the Seventh Amendnent
to the United States Constitution, finding that suits seeking
"conpensatory and punitive damages" are suits at lawgiving rise to
the right to a jury trial under the Al aska Constitution. |In Keyes
V. Humana Hospital Alaska, Inc., 750 P.2d 343, 346-48 (Al aska
1988), we hel d that expert panels used i n nmedi cal mal practice cases
did not violate the right to a jury trial under the Al aska
Constitution because the jury retained the power to weigh and
assess all of the evidence presented to it, including the panel's
concl usi ons.

21 Article |, section 16 of the Alaska Constitution
provi des:

In civil cases where the anmount in
controversy exceeds two hundred fifty dollars,
the right of trial by a jury of twelve is
preserved to the same extent as it existed at
conmon | aw.

The Seventh Amendnent to the United States Constitution provides:

In suits at common |aw, where the val ue
in controversy shall exceed twenty dollars,
the right of trial by jury shall be preserved,
and no fact tried by a jury, shall be
otherwise re-examned in any court of the
United States, than according to the rules of
t he common | aw.

22 At the constitutional convention, there were proposals to
extend the right to all suits in superior court, or to all civil
suits. See 2 Proceedings of the Al aska Constitutional Convention

(continued. . .)
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We agree with the reasoni ng enpl oyed by the Third Crcuit
Court of Appeals, which interpreted the Seventh Amendnent to the
United States Constitution to allow damages caps. In Davis v.
Omtowoju, the court held that a danages cap did not intrude on the
jury's fact-finding function, because the cap was a "policy
decision" applied after the jury's determnation, and did not
constitute a re-exam nation of the factual question of damages.??

QO her state courts have simlarly interpreted trial by

jury provisions to allow damages caps. In Pulliam v. Coastal

Ener gency Services of Richnond, Inc.,?* and Etheridge v. Medica

Center Hospitals,?® the Virginia Supreme Court drew a distinction

between the jury's exclusive province of fact-finding, and the
| egi slature's power to alter the law that applied to the jury's
determ nati on: "Once the jury has ascertained the facts and
assessed the danmages . . . the constitutional nandate is satisfied,
[and] it is the duty of the court to apply the lawto the facts."?2®
That is, the Virginia court held that the jury has the power to
determine the plaintiff's damages, but the legislature may alter

the perm ssible recovery avail able under the | aw by placing a cap

22( .. continued)

1351-52, 1355 (January 6, 1956). However, these proposal s were not
adopt ed.

23 883 F.2d 1155, 1159-65 (3d Cir. 1989).

24 509 S. E. 2d 307 (Va. 1999).

25 376 S.E. 2d 525 (Va. 1989).

26 1d. at 529.
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on the award available to the plaintiff.?’

Ei ght ot her courts have
uphel d danages caps using the same or sinilar reasoning.?®

W agree with Davis, Pulliam and the other decisions

t hat have hel d that danages caps do not violate the constitutional

right to atrial by jury.?®

The decision to place a cap on danages
awarded is a policy choice and not a re-exam nation of the factual
guestion of damages determ ned by the jury. Therefore, the damages
caps under AS 09.17.010 and .020 do not violate article I, section
16 of the Alaska Constitution or the Seventh Amendnent to the

United States Constitution.?3°

27 See id.: Pulliam 509 S.E.2d at 312-15.

28 Kirkland v. Blaine County Med. Ctr., 4 P.3d 1115, 1119-20
(I daho 2000) (uphol ding damages cap because, even though fact-
finding is in the exclusive province of the jury, the court nust
apply the law, which is fornulated by the | egislature, to the facts
found by the jury); Mirphy v. Ednonds, 601 A 2d 102, 116-18 (M.
App. 1992) (sane); Peters v. Saft, 597 A 2d 50, 53-54 (Me. 1991)
(sane; noting that a "drastic" danages cap nmight violate the right
to a jury trial because it would effectively elimnate the renedy
altogether); English v. New England Med. Cr., Inc., 541 N E. 2d
329, 331-32 (Mass. 1989) (sane); Adans v. Children's Mercy Hosp.
832 S. W 2d 898, 906-07 (M. 1992) (sane); Wight v. Colleton County
Sch. Dist., 391 S . E. 2d 564, 569-70 (S.C. 1990) (sane); Robinson v.
Charl eston Area Med. Cr., 414 S E.2d 877, 887-88 (W Va. 1991)
(sanme); Guzman v. St. Francis Hosp., Inc., 623 NW2d 776, 783-85
(Ws. App. 2000) (sane), rev. denied, 629 N.wW2d 783 (Ws. 2001).

29

Qur conclusion is also supported by the Suprene Court's
recent decision in Cooper lIndustries, Inc. v. Leatherman Tool
Goup, Inc., 532 U. S 424 (2001), in which the Court held that the
de novo standard of review nust be applied when appellate courts
review the constitutionality of punitive danmages awards. See id.
at 436. The Court noted that punitive damages awards are not
findings of fact, and that appellate review of a trial court's
determ nation that an award i s consistent with due process does not
inplicate the Seventh Amendnent. See id. at 437.

30 W decline to follow those state courts that have
(conti nued. . .)
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2. The danmges caps do not constitute a denial of
equal protection.

The plaintiffs claimthat the danages caps constitute a
violation of equal protection because two classes of successfu
tort plaintiffs are treated differently: (1) those who receive
“full"™ conpensation, and (2) those who do not, because "full"
conpensati on woul d be in excess of the caps.

To anal yze the right to equal protection under article I,
section 1 of the Alaska Constitution, we apply a three-part
"sliding scale" test:

[We first determne the inportance of the
i ndi vi dual interest inpaired by the challenged
enactnent. W then exam ne the inportance of
the state interest underlying the enactnent,
that is, the purpose of the enactnent.
Depending upon the inportance of t he
individual interest, the -equal protection
clause requires that the state's interest fal

sonmewhere on a continuumfromnere | egitinmacy
to a conpelling interest. Finally, we exanm ne
t he nexus between the state interest and the
state's neans of furthering that interest.

30, .. continued)

i nterpreted anal ogous constitutional trial by jury provisions to
prohi bit damages caps. See Myore v. Mbile Infirmary Ass'n, 592
So. 2d 156, 159-65 (Ala. 1991) (holding that the cal culation of
darmages is within the exclusive province of the jury, subject to
remttitur only when the calculationis "flawed"; because a damages
cap applies automatically and absolutely, with no consideration of
the particular facts, and is not used to correct a "flawed"
verdict, a damages cap is unconstitutional); Kansas Ml practice
Victinse Coalitionyv. Bell, 757 P.2d 251, 258-60 (Kan. 1988) (sane);
Lakin v. Senco Prods., Inc., 987 P.2d 463, 469-75 (O. 1999)
(sane); Sofie v. Fireboard Corp., 771 P.2d 711, 719-23 (Wash. 1989)
(sanme); see also Smth v. Departnent of Ins., 507 So. 2d 1080

1088-89 (Fla. 1987) (wthout analysis, holding that a damages cap
violates the right totrial by jury); State ex rel. Chi o Acadeny of
Trial Lawers v. Sheward, 715 N E 2d 1062, 1090-91 (Ohio 1999)
(holding that calculation of damages is within the exclusive
provi nce of the jury).
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Agai n depending upon the inportance of the

individual interest, the equal protection

cl ause requires that the nexus fall sonewhere

on a continuum from substantial relationship

to |l east restrictive neans. 3%

Under this test we nust weigh the relative inportance of
the plaintiff's interest and the State's interest. If the
plaintiff's interest is not very inportant, the State need only
show that its objectives were "legitimate"; if the plaintiff's
interest is inportant, the State nust show a "conpelling" state
I nterest. If the State denonstrates a sufficiently strong
Interest, it nmust also show the required "nexus" or "fit" between
its regulations and its objectives. Depending on the inportance of
the plaintiff's interest, the State may have to show a different
degree of "fit" along a continuum of possibilities. If the
plaintiff's interest is not very inportant, this fit nust be nerely
"a substantial relationship between neans and ends"; however, if
the plaintiff's interest is very inportant, the regul ati on nust be
the | east restrictive neans avail able to achieve the objective.3?

W will apply each of the three steps of this analysis in turn.

a. The plaintiffs' interests in unlinmted danmages
are economc interests.

The plaintiffs characterize their interests inunlimted

damages in two different ways. The plaintiffs first claimthat

31 Wl kerson v. State, Dep't of Health & Soc. Servs., Div.
of Famly & Youth Servs., 993 P.2d 1018, 1023 (Al aska 1999)
(quoting State, Dep'ts of Transp. & Labor v. Enserch Al aska
Constr., Inc., 787 P.2d 624, 631-32 (Al aska 1989)).

32 See Gl nore v. Al aska Workers' Compensation Bd., 882 P.2d
922, 926 (Al aska 1994).
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they have a "right to full redress" -- the right to have their
damages fully determned by a jury, and that this right is inpaired
by artificial damages caps that inpair the jury's ability to do
this. Secondly, the plaintiffs claim that the damages caps
infringe on the rights of rural Al askans -- because the damages
caps are uniformthroughout the state and $1 "does not go as far
[in rural Alaska] as in urban Al aska."

As for the first characterization, the plaintiffs claim
that their interest in unlimted damages is related to their
interest in access to the courts, and is therefore an inportant
interest requiring "strict scrutiny," placing a greater burden on
the State to justify its regulation.

The right of access to the courts is an inportant
interest requiring enhanced scrutiny; however, that right is
i npaired only by state action that actually limts or bl ocks access
to the courts.?® The damages caps at issue here do not actually
limt access to the courts; rather, they sinply limt aplaintiff's

recovery in civil court.

33 See Patrick v. Lynden Transport, Inc., 765 P.2d 1375,
1379 (Al aska 1988) (holding that statute requiring security bond
for nonresident plaintiffs in civil court "restricts access to
Al aska courts”™ and violates equal protection); WIlson V.
Muni cipality of Anchorage, 669 P.2d 569, 572 (Al aska 1983) (hol di ng
that statute bl ocking recovery agai nst government tortfeasors did
not infringe right of access to courts because plaintiffs could
still recover against private tortfeasors); Bush v. Reid, 516 P.2d
1215, 1220-21 (Al aska 1973) (holding that statute directly barring
parol ees’ access to civil courts infringed right of access to
courts).
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The plaintiffs' interests inunlimted damages are nerely
econom c, as the superior court correctly determined. As we held

in Reid v. WIllians®* and Glnore v. Al aska Wrkers' Conpensation

Board, ®*® restrictions on the types or anpunts of damages that a
plaintiff can pursue in court only infringe upon econonic
i nterests. Such econonmic interests do not count as "inportant"
i nterests under our equal protection analysis.?>®

b. The State's "tort refornm objectives are
leqgitinate.

The next step in our equal protection analysis focuses on

t he adequacy of the State's objectives underlying the regul ation.
Since we have determned that the plaintiffs' interests in
unlimted damages are nerely economic, the State's objectives need
only be "legitimate" -- not "conpelling” -- to justify the State's
action.?®” The superior court held that the legislature' s stated
goal s underlying the danages caps are "plainly legitimate."

The plaintiffs claim that the State's objectives in

enacting the damages caps were not |legitimate, because chapter 26,

34 964 P.2d 453, 458 (Al aska 1998) (holding that statute
limting nedical mal practice danages affects "econom c" interests
and justifies only "mnimal" equal protection scrutiny).

35 882 P.2d 922, 926-27 (Al aska 1994) (holding that statute
limting workers' conpensation infringed only econom c interest
which, 1like the interest in unenploynent benefits, is "only
entitled to review at the | ow end of the scale").

36 Under the plaintiffs' second characterization of their
interest inunlimted danmages -- as an interest in uniformrecovery
statewide -- the plaintiffs thensel ves concede that their interest

is economic and warrants only mnimal scrutiny.
37 Reid, 964 P.2d at 458.
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SLA 1997 as a whole was enacted to deal with problens that do not
actually exist: a dramatic increase in personal injury and
mal practice cases, "runaway juries," and out-of-control danages
awar ds.

The legislative goals underlying the damages caps, as
well as the rest of chapter 26, SLA 1997, are explicitly stated in
chapter 26, section 1, SLA 1997. Specifically, section 1 states
that the legislation was intended to (1) discourage frivol ous
litigation and decrease the costs of litigation;3® (2) stop
"excessive" punitive danages awards in order to foster a "positive"
busi ness environnment;*® (3) control the increase of liability
i nsurance rates; *° (4) encourage "self-reliance and i ndependence by
underscoring t he need for personal responsibility";* and (5) reduce
the cost of mal practice insurance for professionals.*?

In our past decisions, we have accepted as legitinmte

very simlar |legislative goals. In MConkey v. Hart, we consi dered

the constitutionality of a statute that limted the accrual of

prejudgnent interest for victins of particular torts, includingthe

3

medi cal mal practice plaintiff in that case.*® The purposes of the

38 Ch. 26, § 1(1), SLA 1997
39 Ch. 26, § 1(2), SLA 1997
Ch. 26, § 1(3), SLA 1997
. Ch. 26, § 1(4), SLA 1997
2  Ch. 26, § 1(5), SLA 1997

43 930 P.2d 402 (Al aska 1996).
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statute in MConkey were very simlar to those expressed by the
| egi sl ature here, and we noted the | egitimcy of such "tort refornt
obj ecti ves: "Reducing health care costs and encouraging the
provi sion of health care services are legitimte goals which can
reasonably be thought to be furthered by |owering the anount of

n 44

nmedi cal nal practice judgnents. Simlarly, in Reid v. WIlIlians,

we noted that the stated purpose of "alleviat[ing] the nedical
mal practice insurance crisis" was a legitimte | egislative goal.*

We decline the plaintiffs' invitationto second-guess the
| egi slature's factual findings. After exam ning various evidence
and testinony, the | egislature found that there were problens with
tort litigation that needed to be solved, including frivol ous
litigation, excessive damges awards, and increased costs for
mal practice and other liability insurance.*® The plaintiffs,
poi nting to other contrary evidence, ask us to i ndependently revi ew
this conclusion and find that the evidence instead showed that
these problenms did not really exist. The plaintiffs ask us to
delve into questions of policy fornmulation that are best left to

the | egislature. As we have noted previously, "[i]t is not a

court's role to deci de whether a particular statute or ordi nance i s

4 |d. at 408.
43 964 P.2d 453, 457 (Al aska 1998).
€ See ch. 26, § 1(1-5), SLA 1997.
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a W se one; the choice between conpeting notions of public policy

is to be made by el ected representatives of the people."?’

C. The nexus between the |eqislative objectives
and the dannges caps i s adequate.

Finally, we nmust eval uate the nexus or "fit" between the
| egi sl ature's goals and the nmeans enpl oyed to achi eve those goal s.
Because we have al ready established that the plaintiffs' interests
are economc and are therefore at the "low end" of the "sliding
scale,” the fit required here is mniml and there nmust only be a
"substantial relationship"” between the |egislative objectives and
t he damages caps.*® The superior court found that the nexus was
adequate, noting that "the causal connection between a limtation
on the size of awards for noneconom c danages and | ower insurance
prem uns hardly requires el aboration.”

The plaintiffs contend that there is no "substanti al
rel ati onship,” and they make essentially two argunents to support
this conclusion. First, they claimthat there is no evidence of
any connection between the damages caps and the |egislative goals
underlying chapter 26, SLA 1997. The plaintiffs claimthat "the
record is devoid of any evidence" that the damages caps woul d have

a positive effect on insurance rates and frivolous litigation.

47 Concerned Citizens of South Kenai Peninsula v. Kenai

Peni nsul a Borough, 527 P.2d 447, 452 (Al aska 1974); see also
Giswld v. Gty of Honer, 925 P.2d 1015, 1019 (Al aska 1996) ("W
have repeatedly held that it is the role of elected representatives
rather than the courts to decide whether a particular statute or
ordinance is a wi se one.").

48 Glmore v. Alaska Wrkers' Conpensation Bd., 882 P.2d
922, 926 (Al aska 1994) .
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Second, the plaintiffs claimthat the uniformty of the
damages caps across the state has no substantial relationship to
the legislature's goals. The plaintiffs claim that the caps
di scrim nate agai nst rural Al askans because those Al askans shoul d
recei ve adjusted damages in light of their higher cost of |iving.
The plaintiffs argue that the failure to adjust for cost of |iving
has no "substantial relationship” tothe | egislature's objectives.

The record indicates that the | egislature considered at
| east sone evidence tending to show that damages caps, as well as
t he ot her provisions of chapter 26, SLA 1997, coul d have a positive
effect on the |l egislature's objectives. For exanple, sonme i ndustry
representatives testified that chapter 26, SLA 1997 would
"inmprov[e] the business climte" by |owering business costs.*°
Several insurance conpany representatives clainmed that liability
i nsurance rates would go down if a danmages cap were to be enacted;
one representative included statistics that tended to showthat in
California, where simlar tort reforns have been enacted, insurance
premiuns have in fact gone down.*® Spmll business owners and
representatives of heal t h care organi zati ons testified,
respectively, that chapter 26, SLA 1997 would have a positive

impact on liability insurance rates® and nul practice insurance

49 See ch. 26, § 1(2), SLA 1997.
30 See ch. 26, § 1(3), SLA 1997.
T See id.
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rates. >

Finally, evidence was subnitted supporting the concl usion
that the availability of high punitive damages awards tended to
| engthen litigation in civil suits generally.?>?

The legislature was also presented with contrasting
testinmony -- notably, fromthe Governor's Advisory Task Force on
Civil Justice Reform The Task Force Report concl uded that danages
caps would not have a clear effect on frivolous litigation or
i nsurance rates. The | egislature apparently wei ghed the conpeting
evi dence and decided that the evidence in favor of creating the
darmages caps justified enacting the caps.

The plaintiffs allege that nmuch of the evi dence presented
to the legislature was false or msleading and they invite us to
exan ne contrasti ng evidence and i npeachnent evi dence, argui ng t hat
the legislature should not be allowed "to do whatever it w shes
regardl ess of the factual basis for legislative action."” However,
that weighing of the evidence is a task that is properly left to
the legislature. The "substantial relationship" requirenent was
met in this case.

W nust also briefly address the plaintiffs' second
argunment -- that the uniformty of the caps across the state is
unconstitutional, because that wuniformty is not fairly and
substantially related to the | egi slative goals of tort reform The

plaintiffs did not provide any authority to support their argunent.

52 See ch. 26, § 1(5), SLA 1997.
53 See ch. 26, § 1(1), SLA 1997.
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However, at |east one other court has refused to find an equa
protection violation nerely because a | aw has a different econom c

* There is al so no

i npact on urban and rural residents of a state.?
violation of equal protection nmerely because the damages caps do
not provide for cost of living adjustnents.

3. The damages caps do not infringe on substantive due
process rights.

The plaintiffs also argue that the damages caps viol ate
t heir substantive due process rights. However, this argunent fails
because we have al ready found that the damages caps do not viol ate
equal protection. As recognized by the superior court, our
substantive due process test is a nore deferential version of the
equal protection test already di scussed. W explained in State v.

Ni ederneyer that "[s]ubstantive due process is denied when a

| egi slative enactnment has no reasonable relationship to a
| egi ti mat e governnmental purpose."®> Qur equal protection test is
simlar but | ess deferential: because the plaintiffs' interests are
econonic, the State had to showthat the regulation had a "fair and
substantial"” relationshipto alegitinate state objective. Because

we found that there was a fair and substantial relationship, there

>4 Massachusetts Gen. Hosp. v. Winer, 569 F.2d 1156, 1161
(1st Cir. 1978) (holding no denial of equal protection where, for
purposes of setting nedicare rates, there is uniformtreatnent of
urban teaching hospitals and rural hospitals).

35 14 P.3d 264, 267 (Al aska 2000) (quoting Concerned
Citizens of S. Kenai Peninsul a v. Kenai_ Peni nsul a Borough, 527 P. 2d
447, 452 (Al aska 1974)).
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IS necessarily a reasonable relationship as well. Therefore, the
damages caps do not deny substantive due process.

4. The danmages caps do not violate the separation of
powers.

The plaintiffs also claimthat the damages caps viol ate
the principle of the separation of governnental powers, as that

principle is defined by article 1V, section 1 of the Al aska

Constitution. The plaintiffs’ argunment is that the power of
remttitur -- the power to reduce damages by altering a jury’s
findings of fact -- is an exclusive power of the judiciary that

cannot be usurped by the | egislature. The danages caps all egedly
usurp this power by remtting damages automatically to fixed
| evel s. The superior court rejected this argunent, and stated that
"[t]his claim relies upon an even weaker and nore outlandish
assunption than the others that precede it: that, for sone reason,
damages fall within the exclusive province of the court system"™
The superior court noted that the |egislature’ s action was better
characterized as the "nodification and limtation of causes of
action,"” which is "an activity that falls squarely within the
| egi sl ature’s conpetence, and one that is properly reserved for
menbers of the voting public speaking through their legislators.”

The danmages caps cannot viol ate the separati on of powers,
because the caps do not constitute a formof remttitur. W agree

with the reasoning of the federal court that decided Franklin v.
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Mazda Motor Corp., interpreting Maryland law. ¢ In Franklin, the

court considered the constitutionality of a noneconom c damages cap
under the Maryl and Constitution. The court held that the damages
cap did not violate the separation of powers, because the power of
the legislature to nodify or abolish the common | aw "necessarily
i ncl udes the power to set reasonable linits on recoverabl e damages
in causes of action the |legislature chooses to recognize."> At

8

| east si x other courts have reached sinilar conclusions.®® W agree

with these authorities, and decline to follow other authorities

36 704 F. Supp. 1325 (D. M. 1989).
37 Id. at 1336.

28 See Pollard v. E.I. DuPont de Nenours Co., 213 F.3d 933,
945-46 (6th Cir. 2000) (holding that federal Title VII damages cap
did not violate separation of powers because Congress created the
renedi es under Title VII, and may therefore limt themas well),
rev'd on other grounds, 532 U S. 843 (2001); Kirkland v. Blaine
County Med. Cr., 4 P.3d 1115, 1121-22 (Idaho 2000) (hol ding that
noneconom ¢ damages cap did not violate separation of powers
because ldaho Constitution grants the |egislature the power to
"nodify or abolish common |aw causes of action"); Ednonds v.
Mur phy, 573 A 2d 853, 861 (MI. App. 1990) (hol ding that noneconom c
tort damages cap did not violate separation of powers), aff'd sub
nom, Mrphy v. Ednonds, 601 A . 2d 102 (M. 1992); Pulliam v.
Coastal Energency Servs. of Richnond, Inc., 509 S E 2d 307, 319
(Va. 1999) (holding that nedical mal practice damages cap did not
violate separation of powers, because under Virginia law the
| egi slature "has the power to provide, nodify, or repeal a
renmedy"); Verba v. Ghaphery, 552 S.E 2d 406, 411, (W Va. 2001)
(hol ding that nedical malpractice damages cap did not violate
separation of powers because, under Wst Virginia law, the
| egi sl ature has the power to alter the common | aw, and danages cap
is nmere limtation of common |aw renedies); GQuzman v. St. Francis
Hosp., Inc., 623 NNW2d 776, 785-86 (Ws. App. 2000) (holding that
noneconom ¢ damages cap did not violate separation of powers
because cap did not interfere with judicial power of remttitur),
rev. denied, 629 N.W2d 783 (Ws. 2001).
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that stand for the contrary proposition,>® because the |egislature
does in fact have the power to alter conmon | aw r enedi es, ¢° and t hat
is what the legislature has done in enacting the damages caps.
This alteration is not remttitur because it is a genera
alteration applied to all cases, and is not case- and fact-specific
like remttitur.

5. The danmages caps do not infringe on the right of
access to the courts.

The plaintiffs al so argue that the danmages caps infringe
upon their constitutional right of meani ngful access to the courts,
as guaranteed by the due process clause in article I, section 7 of
the Al aska Constitution. The plaintiffs' argunment here is simlar
to argunments nmade earlier in the equal protection and substantive

due process contexts. Their argunment is that the right of

59

See Best v. Taylor Mach. Wrks, 689 N E. 2d 1057, 1080
(1. 1997) (holding that statutory cap on noneconom ¢ damages was
unconstitutional, in part because cap infringed on judicial power
of remttitur); Lucas v. United States, 757 S.W2d 687, 691 (Tex.
1988) (holding that statutory cap on medical mal practice damages
was unconstitutional wunder "open courts" provision of Texas
Constitution and noting in dicta that cap mght also violate
separation of powers); WlIllians v. State, 707 S.W2d 40, 45-46
(Tex. Crim App. 1986) (holding that statute inposing requirenents
for remttitur of bail bond forfeiture was unconstitutional as
| egislative intrusion on "the judiciary['s] power over remttiturs
of bond forfeitures”); Sofie v. Fibreboard Corp., 771 P.2d 711, 721
(Wash. 1989) (holding statutory cap on noneconom c damages
unconstitutional, in part because cap infringed on judicial power
of remttitur).

60 See Bauman v. Day, 892 P.2d 817, 828 (Al aska 1995)
(tmplicitly holding that, "in the absence of a statute directing a
contrary rule,” courts were enpowered to interpret the common | aw);
Surina v. Buckalew 629 P.2d 969, 973 (Al aska 1981) (noting that
this court has the power "to explicate the comon law . . . unless
and until the Alaska |legislature acts to nodify it").
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meani ngful access includes a "right to an adequate renedy," and
that the danmages caps infringe upon this right because, for sone
plaintiffs, adequate conpensation would be an anmount in excess of
the caps. The superior court rejected this argunent.

In Bush v. Reid, we recogni zed a constitutional "right of

access" under the due process clause in article |, section 7 of the

Al aska Constitution.® Inlnre KAH, we stated that the right

of access is infringed when there are "direct inpedinents to court

2

access."® W held in that case that Al aska Rul e of Professional

Conduct 1.8(e), which prohibits | awyers froml oani ng noney to their
clients for living expenses, does not infringe on the right of
access because this rule does nothing to inpede actual access to

the courts: "nothing in Rule 1.8(e) expressly prohibits plaintiffs

fromfiling suit or requires plaintiffs to pay for court access."®?

4

And in Peter v. Progressive Corp.,® we considered whether the

I nposition of fees to retain a master infringes on the right of
access; we stated that an inposition of fees nmay violate the right
of access if the fees are "prohibitively high," but that reasonable
fees will not infringe on the right of access. ®

The damages caps are not like the restraints considered

61 516 P.2d 1215, 1217-20 (Al aska 1973).
62 967 P.2d 91, 95 (Al aska 1998).

63 | d.

64 986 P.2d 865 (Al aska 1999).

63 Id. at 872-73.
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in KA. H and Peter because the caps do not inpede actual access to
the courts. Moreover, the damages caps do not violate the right of
access because they are not so drastic so as to elimnate the tort
remedi es that they nodify.® Therefore, the danmges caps do not
violate the right of access to the courts.

6. The damages caps do not violate the ban on "speci al
| eqgi slation."

The plaintiffs also claimthat the damages caps viol ate
the ban on "special |egislation"” under article Il, section 19 of
the Al aska Constitution. Articlell, section 19 states that "[t] he
| egi sl ature shall pass no | ocal or special act if a general act can
be made applicable.” The plaintiffs claimthat the danmages cap
constitutes a prohibited "special act."

The plaintiffs' contention fails, because our test for

whet her a provision violates the "ban on special legislation" is

66 See Peters v. Saft, 597 A 2d 50, 53-54 (Me. 1991)
(declining to find a violation of the right of access because
damages cap was not so drastic so as to elimnate tort renedies);
Hale v. Port of Portland, 783 P.2d 506, 523-24 (Or. 1989) (sane).

W decline to follow those jurisdictions that have held
t hat damages caps violate the right of access nerely because they
have sone partial effect on the "right of redress.” See Smth v.
Departnment of Ins., 507 So. 2d 1080, 1088-89 (Fla. 1987) (holding
that a damages cap violated the right of access under the Florida
Constitution, and noting that, "if the legislature may
constitutionally cap recovery at $450, 000, there is no discernible
reason why it could not cap the recovery at sone other figure,
perhaps . . . even $1."); Lucas v. United States, 757 S.W2d 687,
691-92 (Tex. 1988) (holding that damages caps violate plaintiffs
right to redress even though there was no "total abolition of the
right of access" under the Texas Constitution).
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identical to the equal protection test already discussed.® That
is, "special legislation" is constitutional as long as it bears a
"fair and substanti al rel ati onshi p” to legitimte state
obj ectives.® W have already held that a fair and substantia
rel ati onshi p exists.

B. The Provision Requiring Paynent of Half of a Punitive

Dannges Award to the State, AS 09.17.020(j), Is Facially
Consti tutional.

Under AS 09.17.020(j), successful plaintiffs who receive
any type of punitive damages nust pay half of that award to the
state treasury. ®°

The plaintiffs challenge AS 09.17.020(j) wunder three
different constitutional theories: (1) substantive due process, (2)
the takings clause, and (3) the right to a jury trial. Each of
these theories will be discussed in turn.

1. Al aska Statute 09.17.020(j) does not constitute a
viol ati on of substantive due process rights.

The plaintiffs argue that the provision requiring paynment
of half of a punitive damges award to the State violates
substantive due process. Arguing that "cases will occur in which
the State's conduct would nake it unjust for it to receive half of

the punitive damages," plaintiffs proffer the foll ow ng:

67

See Baxley v. State, 958 P.2d 422, 430 (Al aska 1998).

68 | d.

69 AS 09.17.020(j) provides: "If a person receives an award
of punitive damages, the court shall require that 50 percent of the
award be deposited into the general fund of the state.” AS

09.17.020(j) was added to AS 09.17.020 by chapter 26, § 10, SLA
1997.
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The state is a defendant along with severa

private parties. Al defendants act in a

manner which neets the appropriate |egal

standard for an award of punitive damges.

Despite the state's florid and blaneworthy

behavior, it benefits fromthe wongdoi ngs of

its co-tortfeasors to the extent of 50%of the

punitive danages award.
The superior court held that AS 09.17.020(j) does not violate
substantive due process rights.

We have held that "[s]ubstantive due process is denied
when a | egislative enactnent has no reasonable relationship to a

| egi ti mate governnental purpose."’®

Puni ti ve danages are assessed
as a deterrent to prevent future harmto the public, and setting
aside a portion of the damages collected for the public's use is
reasonably related to the deterrence goal .

Neverthel ess, the plaintiffs claimthat it is "unjust”
that the practical effect of AS 09.17.020(j) is to cut in half al
punitive danages awards assessed against the State, since in all
such cases the State will get half of the award back via AS

09.17.020(j). However, the effect of AS 09.17.020(j) is consistent

with the rule that "punitive danages may not be awarded agai nst

70 State v. Niedernmeyer, 14 P.3d 264, 267 (Al aska 2000)
(quoting Concerned Citizens of S. Kenai Peninsula v. Kenai
Peni nsul a Borough, 527 P.2d 447, 452 (Al aska 1974)).

71

We decline to follow the only authority cited by the
plaintiffs, MBride v. General Mtors Corp., 737 F. Supp. 1563,
1579 (M D. Ga. 1990) (inplying that a punitive damages forfeiture
provi sion violated due process because there was no legitinate
governnment al purpose "for a state to involve itself in the area of
civil damage litigation between private parties wherein punitive
damages are a legitimate itemof recovery, where the State, through
the legislative process, preenpts for itself a share of the
awar d") .
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governmental entities [including the State] in the absence of

explicit statutory authorization."’?

Since punitive damages can
only be awarded agai nst the State in specific situations authorized
by statute, the legislature may further limt punitive danmages
awar ds through another statute, AS 09.17.020(j).

2. Al aska Statute 09.17.020(j) does not effect a

taki ng wi thout just conpensation under the United
States and Al aska Constitutions.

The plaintiffs also argue that AS 09.17.020(j) viol ates
the federal and Al aska Taki ngs Cl auses. The plaintiffs claimthat
a punitive damages judgnent is a property interest that is subject
to the Takings C ause, and cannot be subject to a "forced
contribution."

Al aska Statute 09.17.020(j) does not effect a taking
unl ess the statute affects a property interest in punitive damges
that has already vested. |If AS 09.17.020(j) is construed as a cap
on punitive damages, limting them before they are awarded to
successful plaintiffs, no constitutional problem exists. Thi s
construction of AS 09.17.020(j) is consistent wth the

3

| egi slature's power to linmt or abolish punitive danages, ® as wel |

as with decisions from other courts that have considered the

72 Al aska Hous. Fin. Corp. v. Salvucci, 950 P.2d 1116, 1123
(Al aska 1997).

> See Meech v. Hillhaven West, Inc., 776 P.2d 488, 504
(Mont. 1989) (noting that the |legislature has "plenary power . . .
in determning the availability of punitive damges"); see also AS
09.17.020 (limting punitive damges to "outrageous" conduct or
conduct involving "reckless indifference," and requiring a
"separat e proceedi ng" to determ ne the i ssue of punitive danages).
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i ssue. ™ So construed, AS 09.17.020(j) does not effect an
unconsti tutional taking.

3. Al aska Statute 09.17.020(j) does not violate the
right to a trial by jury.

The plaintiffs also argue that AS 09.17.020(j) viol ates
the right to a trial by jury under article 1, section 16 of the
Al aska Constitution. The plaintiffs sinply claim that the
forfeiture provision, |like the damages caps discussed earlier,
unconstitutionally interferes with the jury's calculation of
damages, a matter within the exclusive province of the jury.

This i ssue is resol ved by our earlier conclusion that the
damages caps under AS 09.17.010 and .020 do not violate the right
to a trial by jury. Like those statutes, AS 09.17.020(j) limts

punitive danmages; as we held above, a policy-based statutory

4 Gordon v. State, 585 So. 2d 1033, 1035 (Fla. App. 1991),
aff'd, 608 So. 2d 800 (Fla. 1992) (holding that punitive damages
forfeiture provision was not a taking because statute sinply
limted punitive damages, which is within the | egislature's power,
because puni tive danages are "based entirely upon consi derations of
public policy"); see also Mack Trucks, Inc. v. Conkle, 436 S. E 2d
635, 639 (Ga. 1993) (holding that punitive damages forfeiture
provision was not a taking because potentially successful
plaintiffs can have no vested property interest in punitive damages
awar ds); Shepherd Conponents, Inc. v. Brice Petrides-Donohue &
Assocs., Inc., 473 NW2d 612, 619 (lowa 1991) (sane).

Because we interpret AS 09.17.020(j) to limt punitive
damages before the award is made to successful plaintiffs, a case
cited by the plaintiffs, Kirk v. Denver Publ'g Co., 818 P.2d 262
(Colo. 1991), is distinguishable. |In Kirk, the Col orado Suprene
Court held that a punitive damages forfeiture provision was a
taki ng because, under the court's interpretation, the statute
applied after a final judgnent was entered in the plaintiff's case.
See id. at 272-73. Therefore, in Kirk the property interest in the
pﬁnitive damages award vested before the forfeiture was taken by
the state.
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limtation on danages does not violate the right to a jury trial
because it does not constitute a re-examnation of the factual
| ssue of dammages.

C. The Conparative Apportionnent of Danages Provision, AS
09.17.080, Is Facially Constitutional.

Al aska Statute 09.17.080 is a conparative negligence
statute that requires the finder of fact to assign a percentage
share of responsibility for damages to each responsible party and
non-party, and mandates that liability for damges nust be
apportioned between the responsible parties in accordance wth
t heir percentage of responsibility. Specifically, AS 09.17.080(a)
requires the fact-finder to assign fault percentages to all parties
to the suit, as well as to non-parties released fromliability or
"responsi ble for the danages."” However, potentially responsible
non-parties are not included within the apportionnent of fault if
the parties had a "sufficient opportunity” to join thembut "chose
not to" do so.’® Under AS 09.17.080(c) and (d), the court nust then
determ ne each party's equitable share of the damages and enter
judgment in accordance with that party's percentage of fault. The
statute provides:

(c) The court shall determ ne the award

of damages to each claimant in accordance with

the findings and enter judgnent against each

party liable. The court also shall determ ne

and state in the judgnent each party's

equitable share of the obligation to each

claimant in accordance with the respective

percentages of fault as determ ned under (a)
of this section.

75 See AS 09.17.080(a)(2).
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(d) The court shall enter judgnent

agai nst each party liable on the basis of

several liability in accordance wth that

party's percentage of fault.

No judgnent is entered agai nst non-parties; the allocation is used
only as "a nmeasure for accurately determ ning the percentages of
fault of a naned party."’® Chapter 26, SLA 1997 added the
requi renent that fault be assigned to all non-parties "responsible
for the damages."”’

The plaintiffs challenge the allocation of fault to non-
parties on two grounds: They claimthat (1) it is a violation of
due process because it is void for vagueness, and (2) it violates
the plaintiffs' substantive due process rights. These argunents

will be considered in turn.

1. The all ocation of fault to non-parties provisionis
not void for vagueness.

We have recogni zed that alawis "void for vagueness" and
vi ol at es due process when it "either forbids or requires the doing
of an act in ternms so vague that nen of common intelligence nust
necessarily guess at its nmeaning and differ as to its
application."’®
The plaintiffs claim that AS 09.17.080(a) contains

anbiguities that render it unconstitutionally vague. Each of these

76 AS 09.17.080(c).
i See ch. 26, §§ 11-13, SLA 1997.

8 Hal | i burton Energy Servs. v. State, Dep't of Labor, 2
P.3d 41, 51 (Al aska 2000) (quoting Connally v. General Constr. Co.,
269 U. S. 385, 391 (1926)).
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al l eged anmbiguities will be separately discussed in turn.

First, the plaintiffs claim that the statute requires
that the fact-finder assign a fault percentage to every person t hat
is alleged to be responsi ble for the danages. The plaintiffs inply
that there is an anbiguity because the |anguage of the statute
seens to require that no such person may be assigned a percentage
of zero.

We reject this argunent. The | anguage of AS 09.17.080(a)
does not state or inply that a percentage of zero cannot be
assigned.’ The plaintiffs do not provide any |egislative history
to counter the plain and unanbi guous | anguage of AS 09.17.080(a),
whi ch does not preclude a percentage of zero frombei ng assi gned. &°

The other anbiguities clainmed by the plaintiffs arise
fromthe exception in AS 09.17.080(a)(2) that excludes sonme non-
parties fromthe allocation of fault. As the superior court noted,

the general rule, or "presunption," established by the statute is

7 AS 09.17.080(a) provides:

[T]he court . . . shall instruct the jury to
answer special interrogatories or, if thereis
no jury, shall make findings, indicating . .
the percentage of the total fault that is
all ocated to each claimant, defendant, third-
party defendant, person who has been rel eased
from liability, or other person responsible
for the damages
80 I f the | anguage of a statute is plain and unanbi guous, we
wll follow this neaning unless strong legislative history is
presented: "the plainer the |anguage of a statute, the nore
convincing contrary legislative history nust be to interpret the
statute in a contrary manner." In re Johnstone, 2 P.3d 1226, 1231
(Alaska 2000) (quoting Ganz v. Alaska Airlines, Inc., 963 P.2d
1015, 1019 (Al aska 1998)).

-32- 5618



that all parties and non-parties "responsi ble for the danages” may
be assigned a fault percentage. However, there are exceptions to
that general rule: fault may not be allocated to any non-party that
(1) is identified as "potentially responsible,”™ (2) is not
protected by the statute of repose, and (3) is a person or entity
that the parties had a "sufficient opportunity” to join, but "chose
not to."

[T]he court . . . shall instruct the jury to

answer special interrogatories or, if thereis

no jury, shall make findings, indicating . . .

the percentage of the total fault that is

all ocated to each clai mant, defendant, third-

party defendant, person who has been rel eased

from liability, or other person responsible

for the damamges, unless

[1] the person was identified as a
potentially responsible person,

[2] the person is not a person protected
froma civil action under AS 09.10. 055, and

[3] the parties had a sufficient
opportunity to join that person in the action
but chose not to. 84
The State, while urging us to affirmthis "common sense”
interpretation of the statute, also observes that, under the
statute, a non-party can only be included in the allocation of
fault if (1) the defendant identifies the non-party as soneone who
the defendant will argue is at fault, and (2) the defendant shows
that the person could not be joined. This is also correct. 1In

order to include a non-party in the fault allocation, a defendant

must identify the non-party as someone who t he defendant will argue

81 AS 09.17.080(a) (numneration added).
_33. 5618



is at fault, because otherw se that non-party cannot be a "person
responsible for the damages"” under the general rule of AS
09.17.080(a)(2). And, even if the defendant argues that a non-
party was at fault, that non-party cannot be included in the
allocation of fault if there was a "sufficient opportunity” to join
t hat non-party, because a "sufficient opportunity” tojointriggers
the exception in AS 09.17.080(a)(2) defining non-parties that
cannot be assigned an allocation of fault.® The statute states
that there is a "sufficient opportunity” to join when the non-party
is "(A) within the jurisdiction of the court; (B) not precluded
from being joined by law or court rule; and (C reasonably

| ocatabl e."® Thus, as the State correctly nmintains:

[A]s finally enacted . . . [AS 09.17.080]
allows the allocation of fault to a non-party
only if certain conditions are nmet. The

defendant first has to identify the person as
sonmeone the defendant will argue is at fault.

Wile no method of identification is
speci fied, the procedures in the Al aska Rul es
of G vil Procedure w | govern this

identification. Next, the defendant will have
to show that the person could not be added as
a third-party defendant either because that
person is outside the jurisdiction of the
court or because by law or court rule the
person cannot be naned as a party. Thus, a
def endant who wi shes to allocate fault to a
person nust add the person as a party if the
defendant is legally able to do so. 3

82 The exception also requires that the person nust not be

"protected froma civil action under AS 09.10.055," the statute of
repose. AS 09.17.080(a)(2).

83 AS 09.17.080(a) (2).

84 Because we accept the State's interpretation of AS

(conti nued. . .)
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(GCitations omtted.)

The plaintiffs claimthat the first and third conponents
of the exception in AS 09.17.080(a)(2) are anbiguous. First, the
plaintiffs claimthat the statute does not define sufficiently the
term"potentially responsible person.” The plaintiffs claimthat
this termis anbi guous because it is unclear who i s responsible for
i dentifying potentially responsible persons, what the standard of
proof is, or what the procedure should be for such an
i dentification.

The plaintiffs also claimthat the third conponent of the
exception is anbi guous. The plaintiffs inpliedly argue that it is
possible that a non-party could be identified as a potentially
responsi ble party without the defendant's know edge -- and that
therefore this third condition may not apply to that defendant
because the defendant did not have the know edge required to

"choose" not to join the non-party. The plaintiffs also claimthat

84(. .. continued)

09.17.080, we reject that plaintiffs' argunment that a reasonable
interpretation of the |anguage of AS 09.17.080(a) is actually
contrary to its "intended purpose,” making it unconstitutionally
vague. Wthout citation to any legislative history or other
evidence, the plaintiffs claimthat the "apparent intention" of the
statute is to require that non-parties receive an allocation of
fault if the exception in AS 09.17.080(a)(2) applies. However, as
al ready noted, the unanbi guous | anguage of the statute indicates
that non-parties will not receive an allocation of fault if the
three conditions are net.

We reject this vagueness challenge. The plaintiffs do
not support their interpretation of the "apparent intention" of the
statute with any legislative history, or any evidence or argunent,
and t he unanbi guous | anguage of the statute does not support their
i nterpretation.
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the exception nmay create an anbiguous duty to try to ascertain
potentially responsible persons, and that the phrase "sufficient
opportunity to join" is not clear.

There is no unconstitutional anbiguity in the exception
contained in AS 09.17.080(a)(2). It is true that AS
09.17.080(a)(2) does not define the term"potentially responsible
per son. " However, this does not create an wunconstitutional
anbiguity. The identification of "potentially responsi bl e persons”
can be made by any party and will be nmanaged by the trial court.
Qur rule-making process will provide further guidance if such
gui dance i s needed.

The third conponent of the exception, including the
phrase "sufficient opportunity to join," S also not
unconstitutional | y anmbi guous. The exception does not inplicitly or
explicitly create any duties -- it sinply creates an exception to
the general rule that all responsible non-parties will be assigned
a fault percentage.

Qur conclusion that AS 09.17.080(a) does not contain
unconstitutional anmbiguities is supported by our prior decisions in

Lazy ©Muwuntain Land dub v. Natanuska-Susitna Borough Board of

Adj ustment & Appeals,® and WIllians v. State, Departnent of

Revenue.®® In Lazy Muntain, we stated that there are "three

princi pal considerations in determning whether a statute is

85 904 P.2d 373 (Al aska 1995).
86 895 P.2d 99 (Al aska 1995).
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unconstitutionally vague": (1) whether the statute operates to
I nhibit the exercise of First Amendnent rights, (2) whether the
statute gives adequate notice of what conduct is prohibited, and
(3) whether there has been a history or a strong likelihood of

uneven appl i cation. ®’

In WIlianms, a workers' conpensation cl ai nant
was deni ed benefits and cl ai med t hat the governi ng statute defining
"injury" was unconstitutionally vague.® W noted in Wllians that

the three Lazy Mountain factors had "little or nothing to do" with

the situation in WIllians:

These factors obviously have little or nothing
to do with the present case. First Amendnent
rights are not involved[;] the statutes in
question prohibit no conduct; and the statutes
give rise to neither prosecutorial actionin a

crimnal context nor a civil enforcenent
action where a litigant may be at risk of
losing an inportant right because the

litigant's conduct did not neet a certain
st andard. 8%

W rejected the vagueness challenge in WIlians, because
"the statute nerely set[] a dividing |line between instances where
conpensation i s payabl e and those where it is not."?® W noted that

"a | ower degree of exactitude is required for civil [as opposed to

87 904 P.2d at 383 (quoting State v. O Neill Investigations,
Inc., 609 P.2d 520, 531 (Al aska 1980)).

88 895 P.2d at 105. Specifically, the plaintiff in Wllians
claimed that the phrase "extraordinary and unusual,” wused to
describe the "work stress" sufficient to rise to the level of a
conpensabl e injury, was unconstitutionally vague.

89 | d.

90 | d.
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crimnal] statutes,” and that a reading of the entire statute
clarified the neaning of the challenged terns.®

Simlarly, AS 09.17.080(a) nerely sets a dividing line
bet ween non-parties who may be assigned a fault percentage and
those who may not. Also, first anendnent rights are not involved,
AS 09.17.080 prohibits no conduct, and the statute does not give
rise to crimnal liability or possible civil enforcenment where "a
litigant may be at risk of losing an inportant right because the
litigant's conduct did not neet a certain standard."®? And the
| anguage of AS 09.17.080(a) is "not so conflicting and confused
that it cannot be given neaning in the adjudication process."®® The
anbiguities identified by the plaintiffs do not make AS

09. 17.080(a) unconstitutionally vague.

2. The allocation of fault to non-parties does not
violate the plaintiffs' substantive due process
rights.

The plaintiffs also argue that AS 09.17.080 violates
their substantive due process rights because it forces plaintiffs
to defend responsible non-parties who may share in the fault
al | ocati on but who by definition will not appear at trial to defend
thensel ves. Plaintiffs would have an interest in defending these
non-parti es because an allocation of fault to non-parties would

reduce the anmount of damages recoverable fromthe defendants.

91 Id. at 105-06.
92 Id. at 105.
93 | d.
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The superior court rejected the plaintiffs' argunent,
hol ding that the "enpty chair" problem does not give rise to a

constitutional violation, and stated that it is "inevitable" that

sormeone wi Il be di sadvantaged by the presence of "enpty chairs” in
nmulti-party tort cases. The superior court noted that under a
system of "joint and several Iliability" (the former system in

Al aska), the defendants are prejudi ced because they face the risk
of paying nore than their fair share of damages, and nust sue ot her
co-defendants for contribution to renmedy the situation. Under the
AS 09.17.080 conparative negligence schene, plaintiffs are
prej udi ced because they risk getting |l ess than their fair share of
conpensati on. The superior court noted that the choice between a
system which disadvantages defendants and a system which
di sadvantages plaintiffs is a "pure public policy"” choice that was
made by the legislature and is not one that is "vulnerable to
constitutional attack."

We have held that "[s]ubstantive due process is denied
when a legislative enactnent has no reasonable relationship to a

| egi ti mate governnental purpose."®*

The only relevant authorities
cited by the parties are two Mont ana Suprene Court deci sions, Plunb

v. Fourth Judicial District Court, Mssoula County® and Newille

o4 State v. Niederneyer, 14 P.3d 264, 267 (Al aska 2000)
(quoting Concerned Citizens of S. Kenai Peninsula v. Kenai
Peni nsul a Borough, 527 P.2d 447, 452 (Al aska 1974)).

93 927 P.2d 1011 (Mont. 1996).
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v. State, Department of Family Services,® in which the court

appl i ed a substantive due process standard identical to our own.®’
The Montana court considered two versions of a Montana conparative
negl i gence statute mandating that fault be all ocated to responsi bl e
non-parties and that party liability for danages be reduced
accordingly. In Newille, the court struck down the first version
of the statute because it "unreasonably mandat e[d] an all ocati on of
percentages of negligence to non-parties wthout any kind of
procedural safeguard."®® That is, even though the conparative
negl i gence statute was enacted for a valid governnmental purpose,
the statute was not reasonably related to that purpose because it
"arbitrarily and unreasonably" prejudiced plaintiffs who risked
di mi ni shed recovery if they did not defend non-party defendants. °°

In the later Plunb decision, the Mntana Suprenme Court
again inplied that the allocation of fault to non-parties would be
constitutional if there were adequate procedural safeguards.®® The
court considered the next version of the conparative negligence
statute passed by the Mntana legislature as a response to

Newille. ' In the second statute, the |legislature created sone

%6 883 P.2d 793 (Mont. 1994).

97

See Plunb, 927 P.2d at 1016.

0]
D
D

98 883 P.2d at 802.
99 |d. at 803.
100 gee 927 P.2d at 1019-21.

101 See id. at 1018.
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procedural safeguards, but the court stated in Plunb that these
saf eguards were not enough to make the statute constitutional .
The second statute i ncluded requirenents that (1) the defendant had
the burden to show non-party liability; (2) the non-party defense
had to be affirmatively pled; and (3) the non-party had to be

3 The court

notified that it was being blaned for the injuries.?®
held that these procedural safeguards were constitutionally
i nsufficient because they did not provide the non-party with an
opportunity to appear and defend itself; wi thout this opportunity,
"nonparties are likely to be assigned a disproportionate share of
liability, and [the plaintiff's] recovery is Ilikely to be
w104

r educed.

Newvi ll e and Plunb are distinguishable fromthis appeal

because AS 09. 17. 080(a) cont ai ns saf eguards t hat adequat el y addr ess
t he Montana Suprenme Court's concerns. Al aska Statute 09.17.080(a)
does not allow allocation of fault to non-parties if the three
conditions of its exception are all nmet: if (1) the non-party is
identified as potentially responsible, (2) the non-party is not
protected by AS 09.10.055, and (3) the parties had a sufficient
opportunity to join the non-party but did not do so. Thi s
exception provides the "opportunity” for the non-party to appear

and defend itself that the Montana statute | acked because under AS

102 gSee id. at 1019-21.
103 See id. at 1019.
104 1d. at 1020.
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09.17.080(a), a defendant nust join any potentially responsible
non-parties as long as there is a "sufficient opportunity” to do
so, or else no fault will be apportioned to non-parties. Because
of these procedural protections, AS 09.17.080(a) is reasonably
related to a legiti mate governmental purpose and does not violate
substantive due process. %

D. The Ofer of Judgnent Procedure, AS 09.30.065, |Is
Facially Constitutional.

Al aska Statute 09.30.065, the offer of judgnent
procedure, penalizes parties who receive an offer of judgnent for
sonme sum refuse that offer, and win a judgnent after trial that is
| ess favorable than the of fered sumby five percent or nore.°® The
penalty is that the offeree is required to pay all costs and

between thirty percent and seventy-five percent of the offeror's

195 W decline to find a substantive due process violation

nerely because some responsi bl e non-parti es may be enpl oyers of the
plaintiff. The plaintiffs argue that AS 09.17.080(a) is
"especially unfair” to plaintiffs who sue multiple defendants in
connection with injuries sustained at work. The plaintiffs claim
that an enployer nmay automatically be a non-party because of its
i mmunity under AS 23.30.055 (workers' conpensation). In such a
situation, the defendants may "col |l ude” with the non-party enpl oyer
to increase the enployer's share of fault. These circunstances are
wholly theoretical, and we decline to find a substantive due
process vi ol ati on based on such a hypothetical scenario, since the
plaintiffs' challenge of the constitutionality of AS 09.17.080 is
facial .

196 The rule is slightly different if there are multiple
defendants; in that case the penalty applies if the judgnent is
| ess favorable than the offer by ten percent or nore.
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attorney's fees, depending on when the offer was made.'®” The 1997
| egislation altered but did not create this schene. %

The plaintiffs challenge the entire statute, claimng
that it 1is wunconstitutional. The plaintiffs claim that AS
09. 30. 065 viol ates both (1) the right of access to the courts, and

(2) theright toajury trial. These contentions will be addressed

in turn.
1. Al aska Statute 09.30.065 does not violate the right
of access to the courts.
The plaintiffs claim that AS 09.30.065 violates their
right of access to the courts, guaranteed by article |, section 7

of the Alaska Constitution because "in sone circunstances it
renders victorious plaintiffs penniless.” The plaintiffs discuss
a hypothetical exanple, in which a plaintiff who recovers al nost
t he sane anmobunt at trial as was contained in a defendant's offer is
greatly punished because she is forced to pay the defendant's
attorney's fees. The superior court rejected this argunent,
stating that it was a "frivolous policy argunent.”

As we noted earlier in this opinion, in our past
deci sions considering the right of access to the courts, we have
been concerned with inpedinents to actual access to the courts.°

We decline to expand the right of access to prohibit an offer of

107 See AS 09. 30.060(a).

108

See ch. 26, § 16, SLA 1997.

109 See Peter v. Progressive Corp., 986 P.2d 865, 872-73
(Alaska 1999); Inre K A H, 967 P.2d 91, 95 (Al aska 1998); Keyes
V. Humana Hosp. Alaska, Inc., 750 P.2d 343, 358-59 (Al aska 1988).
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j udgnment schene. W note that this is consistent with the United
States Suprene Court's rejection of a simlar challenge to Federal

Rule of Cvil Procedure 68 in Marek v. Chesny, in which the Court

noted that "[n]jerely subjecting civil rights plaintiffs to the

settlement provision of Rule 68 does not curtail their access to

the courts, or significantly deter themfrombringing suit."°

2. Al aska Statute 09.30.065 does not violate the right
to a trial by jury.

The plaintiffs also recast the precedi ng argunment under
the rubric of the right to a trial by jury, claimng that the
di sincentive provided by AS 09.30.065 and the acconpanying
"chilling effect" is so great that it effectively deprives sone
plaintiffs of their right to a jury trial.

W have held that a party is entitled to a jury trial if
theright toajury trial was preserved by the enactnent of article
I, section 16 of the Al aska Constitution -- that is, there is such

a right in suits "at law' where the plaintiff seeks damages.''
Wthout citing any authorities, the plaintiffs ask us to hold that
the right to a jury trial also includes the right to be free from
financi al disincentives that m ght persuade the parties not to seek
the jury trial to which they are entitled. W decline to do so.

E. The Limtations Tolling Procedure for Mnors, Defined by
AS 09.10.140, |Is Facially Constitutional.

110 473 U.S. 1, 10 (1985).

111 |Loonmis Elec. Protection, Inc. v. Schaefer, 549 P.2d 1341,
1344- 45 (A aska 1976).
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Al aska Statute 09.10.140 tolls the two-year statute of
limtations for tort actions. The parties dispute both the neaning
and constitutionality of AS 09.10.140 as it applies to m nors.

The plaintiffs contend that AS 09.10.140 treats two
di fferent classes of minor personal injury plaintiffs differently:
(1) those less than eight years of age at the time of injury, and
(2) those ol der than eight years of age at the tinme of injury. The
plaintiffs claim that AS 09.10.070(a) and 09.10.140(c) together
provi de that those plaintiffs injured before their eighth birthday
have until their tenth birthday to file a personal injury action,
while those injured after their eighth birthday are treated nore
favorably, since their clainms are tolled until they reach the age
of majority.

The State clainms that these statutes do not treat mnors
over the age of eight at the tinme of injury nore favorably. The
State contends that the tolling provisions of AS 09.10.140 only
apply to mnors under the age of eight at the tinme of injury.
Therefore, mnors over the age of eight at the tinme of injury have
two years after their injury in which to file suit, like all other
tort plaintiffs.

When interpreting the | anguage of a statute, we nornally

gi ve unambi guous | anguage its plain neaning. **?

W may also rely
on legislative history as a guide to interpretation, "[b]Jut the

"plainer the |anguage of a statute, the nore convincing contrary

112 See In re Johnstone, 2 P.3d 1226, 1231 (Al aska 2000).
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| egi slative history nust be' to interpret a statute in a contrary
manner . "3

At the outset, it is inportant to bear in mnd that three
separate but interrelated sections of AS 09.10 govern the tine
limts for a mnor to sue for personal injury: (1) AS 09.10.070,
(2) AS 09.10.140, and (3) AS 09.10.055. 1In order to understand the
pur pose and effects of section .140, it is vital to consider how
sections .140 and .055 interact and how both relate to section
. 070.

The first of these provisions, AS 09.10.070, creates a
general two-year statute of limtations for various causes of
action, including personal injury actions.

The second provision, AS 09.10.140, overrides the first
by tolling the two-year personal injury statute in certain cases.
Subsection . 140(a) broadly exenpts all mnors, including those with
potential personal injury clainms, fromall statutes of limtation
established in AS 09. 10, including section .070"s two-year personal
injury limt. The period of tolling under this subsection
continues throughout the years of mnority, and when mnors reach
majority at age eighteen, subsection (a) gives themtw years to
sue, regardless of the nature of their cause of action. But
subsection .140(c) carves out an exception to these broad tolling
provi si ons. Focusing narromy on mnors who have potential

personal injury clains and are |less than eight years old when

113 |d. (quoting Ganz v. Alaska Airlines, Inc., 963 P.2d

. (
1015, 1019 (Al aska 1998)).
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injured, it specifies that subsection .140(a) will toll section
.070's two-year tinme bar as to these mnors only until they reach
their eighth birthday.

The third provision, AS 09.10.055, overrides the second
(section .140"'s tolling provision) by establishing a ten-year tine
[imt for all personal injury actions, including actions by all

m nors. Subsection .055(a) thus specifies that, notwthstanding

subsection .140(a)'s provisiontolling the statute of limtations
for mnors, no person nay comrence a personal injury action nore
than ten years after the last act that causes injury. Subsection
. 055(b) goes on to establish a nunber of exceptions to the statute
of repose, describing situations in which subsection .055(a)'s ten-
year time bar will not apply. Two exceptions are inportant here.
First, paragraph .055(b)(3) specifies that the ten-year
limt never applies if a shorter period of limtation attaches:

This section does not apply if

(3) a shorter period of time for
bringing the action is inposed under another
provi sion of |aw
Thi s exception makes section .070's usual two-year tinme l[imt for
personal injury clains controlling if it would otherw se apply; the
exception thereby clarifies that section .055 operates as a statute

of repose, setting outer limts for comrencing personal injury

actions, even when the statute of limtations wuld all ow t hem
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Second, paragraph .055(b)(5) establishes a di scovery rule
governing injured mnors that tolls the period of repose based on
t he reasonabl e perceptions of their parents or guardians:

This section does not apply if

(5) the facts that would constitute

accrual of a cause of action of a mnor are

not di scoverable in the exercise of reasonable

care by the mnor's parent or guardi an.
As can be seen, this discovery provision treats all injured m nors
equal |y and does not depend on the date of injury.

The interplay of the foregoing provisions sheds
consi derabl e |ight on subsection .140(c)'s purpose. In drawng a
line between m nors who are injured before and those injured on or
after their eighth birthdays, subsection .140(c) tacitly
acknow edges both the underlying purpose of subsection .140(a)'s
tolling provision and the overriding effect of section .055's
statute of repose.

By tolling section .070"'s two-year statute of linitations
until a child reaches majority, subsection .l140(a) seeks to enable

injured mnors to age to majority without losing their clains, so

that they will be able sue on their own instead of through their

114 This exception also is inportant in connection with the

plaintiffs’ related argunent that the statute of repose
i nperm ssi bly abolishes the discovery rule. Paragraph (b)(5) and
ot her provisions of subsection .055(b) conbine to establish a
somewhat  narrowed, but still reasonably broad, statutory
approxi mati on of the comon |aw discovery rule. Moreover, these
provisions only govern subsection .055's ten-year statute of
repose; they do not affect the conmmon |aw discovery rule as it
applies to subsection .070's two-year statute of limtations.
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parents or guardians. But this purpose can not be attained when
mnors are injured before reaching their eighth birthdays. An
injured mnor who is |l ess than eight years old nust wait nore than
ten years before reaching majority. Since the ten-year outer limt
of the statute of repose specifically overrides subsection
.140(a)' s provision tolling the two-year statute of limtations for
personal injury clainms, the statute of repose will always bar these
children from suing in their own right unless their clains fall

within one of the exceptions contained in the statute of repose

Itsel f. But in that event, subsection .055(b) specifies that
subsection .055(a) will no longer cancel subsection .140(a)'s
tolling provisions -- which will once again govern the mnors'
cl ai ns. 13

In short, subsection .140(c) sinply separates those
children for whomtolling the statute of limtations would preserve
the ability to sue as adults from those whose ability to sue on
their owmn will necessarily depend on exceptions included in the
statute of repose.

The line itself is logical, then. And once the line is

drawn, there is good reason for subsection .140(c)'s disparate

treatment of younger minors: The ten-year limt inposed by the

115 Although reinstating subsection .140(a)'s tolling
provi sions would not affect subsection .140(c), which tolls the
two-year statute for younger children only until their eighth
birthdays, the two-year statute would not be triggered under
subsection .140(c) for any child whose case fell wthin the

traditional discovery rule at the time of the child s eighth
bi rt hday.
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statute of repose will eventually require all mnors who are under
ei ght years ol d when injured (provided that they do not fall within
one of the statute's exceptions, in which event their clains are
tolled) to sue through their parents or guardians; if these mnors
ultimately nust sue through their parents or guardians, then it
serves no useful purpose, and only encourages stale clains, to |let
their parents or guardians wait ten years before conmencing an
action.

Thus, subsection .140(c)'s disparate treatnment of mnors
under the age of eight is rationally based and furthers legitimte
state interests.

F. The Provision Ganting Partial Tort |l munity to
Hospitals, AS 09.65.096, Is Facially Constitutional.

Al aska Statute 09.65.096 grants partial inmmunity to
hospitals for actions taken by enmergency room physicians who are

not enpl oyees but are rather independent contractors.'® Under AS

116 AS 09.65.096(a) provides, in part:

A hospital is not liable for civil danmages as
a result of an act or om ssion by an energency
room physician who is not an enployee or
actual agent of the hospital if the hospital
provides notice that the energency room
physi cian i s an i ndependent contractor and the
enmergency room physician is insured as
descri bed under (c) of this section. The
hospi t al IS responsible for exer ci si ng
reasonable care in granting privileges to
practice in the hospital, for review ng those
privileges on a regular basis, and for taking
appropriate steps to revoke or restrict
privileges in appropriate circunstances. The
hospital is not otherwse liable for the acts
or om ssions of an energency room physician
(continued. . .)
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09. 65. 096, hospital s are responsi bl e only for exercising reasonabl e
care in granting and reviewing privileges to practice in the
hospi tal . Hospitals are not otherw se responsible for actions
t aken by energency roomphysi ci ans who are i ndependent contractors,

as |l ong as the hospital provides notice, '’

and t he physici ans have
prescribed | evels of mal practice insurance. '*®
Al aska Statute 09.65.096 was created in response to our

deci sion in Jackson v. Power, in which we held that hospital s have

a non-delegable duty to provide non-negligent care in their
energency roons, and that hospitals cannot avoid respondeat
superior liability by nmaking their energency room doctors
"i ndependent contractors."**®

The plaintiffs challenge AS 09.65.096 on one basis --
they claim that the statute is a violation of substantive due
process. The plaintiffs claimthat the | egislature's nodification
of the conmon law, as it was interpreted in Jackson, is a violation
of substantive due process because the legislature's action is in
violation of "sound public policy." Specifically, the statute is
al l egedly against public policy because it is a "legislatively

i nposed excul patory cl ause i nserted i n an adhesi on contract" -- the

116 . conti nued)

who i s an i ndependent contractor.
117 See AS 09.65.096(a)(1-4).
118 See AS 09.65.096(c).

119 743 P. 2d 1376, 1382-85 (Al aska 1987); see ch. 26, § 1(6),
SLA 1997.
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contract fornmed when a patient is forced to go to an energency
room
However, the plaintiffs' argunent fails because the

| egi slature was free to override our decision in Jackson v. Power.

Qur decision in Jackson was based on our interpretation of the

0

comon |aw. *?° As we have stated previously, the legislature has

the power to nodify the conmon | aw. 2!

| ndeed, this principle is
itself enshrined in AS 01.10.010, which states that the |law to be
applied by courts is "the comon |aw not inconsistent with the
Constitution of the State of Alaska or the Constitution of the

United States or with any |law passed by the leqgislature of the

State of Alaska." (Enphasis added.) Therefore, the legislature

was well within its rights to enact AS 09. 65. 096.

G The Statute of Repose, AS 09.10.055, 1Is Facially
Consti tutional.

The statute of repose, AS 09.10.055, inposes a ten-year
l[imtations period, in addition to the two-year statute of
limtations under AS 09.10.140, for actions for personal injury,
deat h, or property danage. Even if the two-year limtations period
of AS 09.10.140 is tolled, the ten-year period of AS 09.10. 055 may

separately bar an action.

120 gSee 743 P.2d at 1382-85.

121 See Baunan v. Day, 892 P.2d 817, 828 (Al aska 1995)
(tmplicitly holding that, "in the absence of a statute directing a
contrary rule,” courts were enpowered to interpret the comon | aw);
Surina v. Buckalew 629 P.2d 969, 973 (Al aska 1981) (noting that
this court has the power "to explicate the cormon law . . . unless
and until the Al aska |legislature acts to nodify it").
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Specifically, under AS 09.10.055, actions nust be filed
within ten years after the earlier of (1) "substantial conpletion”
of construction that allegedly caused the injury, or (2) the |ast
act alleged to have caused the personal injury.'®® There are
exceptions for certain types of injuries,®® and the lintations
period is tolled during a period in which a "foreign body" upon
which a cause of action is based renmains undetected in a

4

plaintiff's body.'?* Chapter 26, SLA 1997 altered the statute of

repose, which fornmerly applied only to actions based oninjuries in

25 and shortened the

connection with i nprovenents to real property,?
period fromfifteen to ten years. '?®

The plaintiffs offer two argunments to challenge the
constitutionality of the statute of repose: (1) the statute

vi ol ates equal protection; and (2) the statute viol ates due process

122 AS 09.10. 055(a).

123 AS 09.10.055(b) exenpts certain injuries caused by
hazar dous waste, intentional acts, gross negligence, fraud, breach
of an express warranty, defective products, and breach of trust or
fiduciary duty. There is also an exception where "the facts that
woul d give notice of a potential cause of action are intentionally
conceal ed,” or, in the case where the injured party is a mnor, the
facts are "not discoverable in the exercise of reasonable care by
the mnor's parent or guardian.”

124

See AS 09. 10. 055(c).

125 See former AS 09.10.055(a) (providing that fifteen-year
[imtations period applies to actions based on "a defect in the
desi gn, planning, supervision, construction, or inspection or
observation of construction of an inprovenent to real property").

126 sSee ch. 26, § 5, SLA 1997.
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because it overturns the "discovery rule."” These argunents wll be
di scussed in turn.

1. The statute of repose does not violate equal
pr ot ecti on.

The plaintiffs claim that the statute of repose
constitutes a violation of equal protection because it treats two
cl asses of mnor plaintiffs differently. Mnors who are | ess than
ei ght years old at the time of injury will have their clains barred
before they reach the age of mpjority under the statute of repose,
while mnors who are nore than eight years old at the time of
injury will have their clains barred after they reach the age of
majority. The plaintiffs claimthat this constitutes differenti al
treatment of simlarly situated m nors because the first group of
mnors nust rely on others to bring suit on their behalf, if suit
is to be brought before the claimis |ost.

However, we need not subject AS 09.10.055 to equal
protecti on anal ysis because the plaintiffs have failed to make the
threshold showi ng necessary for an equal protection violation

claim As we stated in Matanuska- Susitna Borough School District

v. State, "[w] here there is no unequal treatnent, there can be no
violation of the right to equal protection of law, " and "we need
not subject the challenged |aws to sliding scale scrutiny."*®” The
statute of repose does not treat mnors differently: It subjects
all mnors, as well as all other plaintiffs in actions for personal

injury, death, or property danage, to a ten-year limtations

127 931 P.2d 391, 397 (Al aska 1997).
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period. As the plaintiffs inply, the statute does have an effect
on the tolling for mnors inposed by AS 09.10. 140(a). Under AS
09. 10. 140(a), discussed earlier in this opinion, the normal two-
year limtations period is tolled until the plaintiff reaches the
age of majority. Alaska Statute 09.10.055 limts this tolling for
plaintiffs injured before the age of eight by barring their actions
ten years after the injury when they have not yet reached the age
of majority. However, thisis not differential treatnent since the
ten-year statute of repose appliesto all plaintiffs. Instead, the
| egislature sinply nmade a policy decision to create a separate
statute of repose in addition to the statute of |imtations.'?®

2. The statute of repose does not violate due process.

The plaintiffs also claim that the statute of repose
violates due process by effectively abolishing our "discovery
rule,” which provides that the statute of limtations does not
start running until the plaintiff discovers, or reasonably shoul d
di scover, the existence of all of the elements of his cause of

acti on. 12°

In sone cases a plaintiff mght not di scover a cause of
action until after the ten-year limtations period in the statute

of repose has run, and therefore the claimwould be | ost before the

126 W also note that former AS 09.10.055 had the same
differential inpact on minors that the plaintiffs chall enge here.
Former AS 09.10.055(a), with its fifteen-year limtations period,
woul d apply to plaintiffs under the age of three at the injury, and
woul d have had the effect of barring their clains before the age of
majority.

129

1991) .

See Pedersen v. Zielski, 822 P.2d 903, 906-07 (Al aska

-55- 5618



di scovery rule could operate to fully toll the limtations period
under AS 09.10.070(a). The plaintiffs argue that this is a
vi ol ation of due process because it departs fromthe comon | aw.
W reject this argunent. The discovery rule is a conmon |law rule

created by this court, and is not based on any constitutional

0

principles.® As noted earlier in this opinion, the |legislature

1 Therefore, to the

is free to nodify or abolish cormon | aw rul es. *?
extent that AS 09.10.055 linmits the traditional discovery rule,*??
the |l egislature had the power to do so in enacting the statute.

H. Chapter 26, SLA 1997 Does Not Violate the "One Subject"
Rule of Article 11, Section 13 of the Al aska
Consti tution.

In addition to all of the facial challenges to specific
conponents of the tort reform |egislation considered above,
plaintiffs claim that all of chapter 26, SLA 1997 is
unconstitutional because it violates the "one subject” rule of
article I'l, section 13 of the Al aska Constitution.

We have stated that legislation will not violate the "one
subject” rule as long as it enbraces a single general subject:

To determne if a bill is confined to one
subject, all that is necessary is that the act

130 gSee City of Fairbanks v. Anpbco Chemical Co., 952 P.2d
1173, 1177 n.8 (Al aska 1998); Pedersen, 822 P.2d at 906-07.

131 See Baunan v. Day, 892 P.2d 817, 828 (Al aska 1995)
(tmplicitly holding that, "in the absence of a statute directing a
contrary rule,” courts were enpowered to i nterpret the comon | aw);
Surina v. Buckalew 629 P.2d 969, 973 (Al aska 1981) (noting that
this court has the power "to explicate the common law . . . unless
and until the Alaska legislature acts to nodify it").

132 See note 114, supra.
-56- 5618



shoul d enbrace sone one general subject; and

by this is neant, nerely, that all mtters

treated . . . should fall wunder sone one

general idea, be so connected with or rel ated

to each other, either logically or in popular

understanding, as to be part of, or germane

to, one general subject. 3%
The purpose of the one-subject ruleis to prevent |egislative "l og-
rolling" -- the practice of "deliberately inserting in one bil
several dissimlar or incongruous subjects in order to secure the

necessary support for passage of the neasure."?**

The plaintiffs
argue that chapter 26, SLA 1997 violates the one subject rule
because its provisions are "scattered" and do not enbrace a common
subj ect .

However, we have al so stated that "what constitutes one
subj ect for purposes of article Il, 8 13 is broadly construed," and
that only a "substantial and plain” violation of the one subject
rule will lead us to strike down legislation on this basis.*® In
past decisions, this court and the court of appeal s have consi dered
| egislation that was in sone cases very broad: W have held in
each case that the legislation was within one subject, such as

nl36

“land" or "the crimnal |[aw W have only struck down

133 State v. First Nat'l Bank of Anchorage, 660 P.2d 406, 415
(Alaska 1982) (internal quotations and citations omtted).

134 Gellert v. State, 522 P.2d 1120, 1122 (Al aska 1974).

135 First Nat'l Bank of Anchorage, 660 P.2d at 415.

136 See Yute Air Alaska, Inc. v. MAl pine, 698 P.2d 1173
1175-77, 1181 (Al aska 1985) (initiative proposing both deregul ation
of Alaska's intra-state air and notor carriers and deregul ati on of
federally regulated interstate sea carriers is wthin one subject,

(continued...)
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| egislation once on this basis, in a unique situation wholly

7

unrel ated to the circunstances of this appeal.'®” Even though the

provi si ons of chapter 26, SLA 1997 concern different nmatters, they
are all within the single subject of "civil actions,"?38

V. CONCLUSI ON

136 . continued)

"transportation”); First Nat'l Bank of Anchorage, 660 P.2d at 414-
15 (legislation relating to fraudulent sale of land, interests in
and di spositions of subdivisions, |eases, and rents is within one
subject, "land"); Short v. State, 600 P.2d 20, 24 (Al aska 1979)
(legislation relating to bond projects for correctional and public
safety facilities is within one subject, "general public safety
function of protecting |life and property"); North Sl ope Borough v.
Sohio Petroleum Corp., 585 P.2d 534, 545-46 (Al aska 1978) (act
dealing with matters of both nmunicipal and state taxationis within
one subject, "state taxation"); Cellert, 522 P.2d at 1123
(legislation including both boat harbor and fl ood control projects
is within one subject, a "cooperative water resources devel opnment
progran'); Suber v. Al aska State Bond Conm, 414 P.2d 546, 556-57
(Al aska 1966) (act concerning disaster relief that contained both
grants to homeowners and crimnal penalties to protect the
integrity of the grants is wthin one subject, "grants to
honmeowners"); Galbraith v. State, 693 P.2d 880, 885-86 (Al aska App.
1985) (legislation nodifying various diverse aspects of the
crimnal |law -- sexual assault, assault, presunptive sentences for
certain felony offenders, telephonic search warrants, disposal of
sei zed and recovered property, the insanity defense, the defense of
necessity, joyriding, immunity, sentencing procedure -- is within
one subject, "crimnal law'); Van Brunt v. State, 646 P.2d 872,
874-75 (Al aska App. 1982) (statute relating to sale of al cohol and
to drunk driving is within one subject, "intoxicating |iquor").

137 |n State v. A L.I.V.E. Voluntary, 606 P.2d 769 (Al aska
1980), we struck down a statute enabling the legislature to
exercise a "legislative veto" by annulling agency regul ations.
Because this would allow the legislature to legislate wthout
observi ng normal enactnment procedures, including the "one subject”
rule, we struck down the statute. [d. at 771-74.

133 |n addition toits "tort reform provisions, chapter 26,

SLA 1997 includes provisions affecting other civil actions, see,
e.qg., 88 11-14, 16-19; statutes of limtations for property and
contract actions, see 88 3-4; paynent of clains after |iquidation
of a state bank, see 8 2; and em nent donmin, see § 21.
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For the reasons stated above, we reject the plaintiffs'
facial challenges and hold that the challenged provisions of
chapter 26, SLA 1997 are facially constitutional under the Al aska
and United States Constitutions.'®® W therefore AFFIRM the

superior court's decision as to all elenents of chapter 26, SLA

1997.

139 Because we find the entire Act constitutional, we need

not address appellants' argunment that the Act is not severable and
t herefore nust be struck down as unconstitutional.

_59. 5618



BRYNER, Justice, with whom CARPENETI, Justice, joins, dissentingin
part.

| disagree with those parts of the plurality opinion that
woul d uphol d the 1997 tort reformact's noneconom ¢ damages cap and
punitive danages forfeiture provision. In my view, the cap on
noneconom ¢ damages violates Alaska's jury trial and equal
protection clauses, and the provision requiring plaintiffs to
forfeit half their awards of punitive damages to the state viol ates
substantive due process and the takings clause. Al t hough the
plurality opinion has limted inpact and | eaves these points open
to future consideration,® | think that they are sufficiently
inportant to require nme to explain nmy reasons for disagreeing.

The Noneconom ¢ Damages Cap |s Unconstitutional

Jury Trial

Al t hough cases fromother states are split on the issue,?

! Because we are equally divided on these points, the

deci sion favoring affirmance has the effect of a plurality opinion:
it wll affirmthe superior court's ruling in the present case but
will not be binding in future cases. Qur case | aw establishes that
"[a] decision by an evenly divided court results in an affirnmance.”
Ward v. Lutheran Hosps. & Hones Soc'y of Anerica, Inc., 963 P.2d
1031, 1037 n.11 (Alaska 1998) (quoting Thoma v. Hickel, 947 P.2d
816, 824 (Al aska 1997)). Moreover, "an affirmance by an equally
divided court is not precedent." City of Kenai v. Burnett, 860
P.2d 1233, 1239 n. 11, 1246 (Al aska 1993) (Conpton, J., concurring).

2 Conpare Moore v. Mbile Infirmary Ass'n, 592 So. 2d 156,
159-65 (Al a. 1991)(hol ding that danmage cap statute violated state
constitutional right totrial by jury), Smth v. Dep't of Ins., 507
So. 2d 1080, 1088-89 (Fla. 1987) (sane), Kansas Mal practice Victins
Coalition v. Bell, 757 P.2d 251, 258-60 (Kan. 1988) (sane), Lakin
V. Senco Prods., Inc., 987 P.2d 463, 469-75 (O. 1999) (sane), and
Sofie v. Fireboard Corp., 771 P.2d 711, 719-23 (Wash. 1989) (sane),
with Davis v. Omtowoju, 883 F.2d 1155, 1159-65 (3d Cr. 1989)

(conti nued. . .)
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| think that the better-reasoned cases support the conclusion that
AS 09.17.010's cap on noneconom ¢ damages violates the right to a
jury trial under t he Al aska Constitution.? Const rui ng
constitutional provisions that are textually and historically
simlar to Alaska's, courts in Kansas, Oregon, Wshington, and
Al abama have held that noneconomic damages caps violate a
plaintiff's right to a jury trial.* These courts observe that the
jury's function has traditionally included determ ning the anount
of damages a plaintiff should actually receive; and since the
demand for damages itself triggers the right to a jury trial under
their constitutional provisions, these courts reason that,

regardless of whether the jury's decision is technically

2(...continued)

(hol di ng that damage caps did not violate the Seventh Amendnent),
Kirkland v. Blaine County Med. CGr., 4 P.3d 1115, 1119-20 (Idaho
2000) (holding that damage caps did not violate the state's
constitutional right to trial by jury), Peters v. Saft, 597 A 2d
50, 53-54 (Me. 1991) (sane), Murphy v. Ednonds, 601 A 2d 102, 116-
18 (Md. App. 1992) (sane), English v. New England Med. Cr., Inc.,
541 N E 2d 329, 331-32 (Mass. 1989) (sane), Adans v. Children's
Mercy Hosp., 832 S.W2d 898, 906-07 (M. 1992) (sane), Wight v.
Colleton County Sch. Dist., 391 S E. 2d 564, 569-70 (S.C. 1990)
(same), Pulliamyv. Coastal Energency Servs. of Richnond, Inc., 509
S.E.2d 307, 314-315 (Va. 1999) (sane), Etheridge v. Md. Cr.
Hosps. 376 S. E 2d 525, 528-29 (Va. 1989) (sane), Robinson V.
Charleston Area Med. Cr., 414 S E.2d 877, 887-88 (W Va. 1991)
(sane), and Guzman v. St. Francis Hosp., Inc., 623 NW2d 776, 783-
85 (Ws. App. 2000) (sane), rev. denied, 629 N W2d 783 (Ws.
2001) .

3 The right to trial by jury in Alaska is secured by
article I, section 16 of the Al aska Constitution: "In civil cases
where the anmount in controversy exceeds two hundred fifty dollars,
the right of trial by a jury of twelve is preserved to the sane
extent as it existed at common | aw. "

4 See Moore, 592 So. 2d at 159-65; Bell, 757 P.2d at 258:
Laki n, 987 P.2d at 473-74; Sofie, 771 P.2d at 721-22.
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characterized as a finding of fact or conclusion of law, "[i]t
would be illogical . . . to find that a jury, enpaneled because
nmonet ary danages are sought, could not then fully determ ne the
nb

anount of danages suffered.

In contrast, the cases relied on by the plurality opinion

-- chiefly Davis,® Pulliam’ and Etheridge,® — are readily
di st i ngui shabl e. The two Virginia opinions -- Pulliam and
Etheridge — interpret a wunique provision of the Virginia

constitution stating that a "trial by jury is preferable to any

ot her":?®

nor eover, they draw heavily on the status of the right to
a jury trial wunder Virginia law when that state adopted its
constitution in the late 1700s.'® And the federal case -- Davis --
bases its decision on the Seventh Amendnent's reexam nation
clause;'* yet the Al aska Constitution's jury trial provision
contai ns no reexam nation cl ause, and the Seventh Armendnent has no
application in state-court civil jury cases.

Accordingly, | would follow the well-reasoned deci sions

in Kansas, Oregon, Wishington, and Al abama and would hold that

3 Bell, 757 P.2d at 258.
¢ 883 F.2d at 1159-665.
! 509 S.E. 2d at 314-15.
8 376 S.E.2d at 529.
2 Va. Const. art. |, 8§ 11 (enphasis added).
1 See 509 S.E.2d at 314; 376 S.E.2d at 528-29.
1 883 F.2d at 1159-665.
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Al aska' s nonecononi ¢ darmages cap vi ol ates the Al aska Constitution's
guarantee of a jury trial

Equal Protection

Despite the strength of the plaintiffs' argunent that the
damages cap deprives themof their constitutional right to a jury
trial, it seenms to ne that their argunent under Al aska's equa
protection clause'® provides an even nore conpelling basis for
hol di ng the danages cap unconstitutional.

Many state cases addressing chall enges to damages caps
have consi dered equal protection argunents; these cases are about
evenly split, and their outcome usually centers on what |evel of
equal protection scrutiny the court chooses to apply to the issue.
Alnpost all courts that have upheld damages caps agai nst equal
protection chall enges have done so under the |owest |evel of
scrutiny: the "rational basis" test, which asks only if the
| egi sl ature mght have had any |ogical reason for adopting the

13 Conversely, cases that have applied heightened, mid-Ievel

cap.
equal protection scrutiny have uniformly declared noneconomc

damages caps invalid, concluding that the caps run aground on the

12 Al aska Const. art. |, § 1.

13 See, e.qg., Peters v. Saft, 597 A 2d 50, 53 (Me. 1991);
Mur phy v. Ednonds, 601 A 2d 102, 111-12 (M. 1992); English v. New
England Med. Cr., 541 N E 2d 329, 333 (Mass. 1989); Adans V.
Children's Mercy Hosp., 832 S.W2d 898, 903-05 (M. 1992); Wi ght
V. Colleton County Sch. Dist., 391 S . E 2d 564, 570 (S.C 1990);
Pulliam 509 S.E.2d at 317; Etheridge, 376 S.E. 2d at 533; Robi nson
V. Charleston Area Med. Ctr., 414 S. E. 2d 877, 886-88 (W Va. 1991);
GUZn?n v. St. Francis Hosp., Inc., 623 NW2d 776, 788 (Ws. App.
2000) .
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m d-1 evel scrutiny test's neans-to-end-fit requirenent; these cases
typically ask whether a substantial or legitimate |egislative
reason actually existed for adopting a cap and whet her the adopted
cap actually bears a close and substantial relationship to the
| egi sl ature's underlying interest.*

In the present case, the plurality opinion describes the
interest asserted by the plaintiffs as an interest in "unlimted
damages"; the plurality then dismsses this interest as "nerely
econom c" -- too trifling to deserve anything but the | owest | evel
of constitutional scrutiny.?'®

But in truth the plaintiffs assert a considerably nore
fundanental and focused interest: their interest inacivil justice
system that affords all simlarly situated negligence victins an

equal opportunity to seek full conpensation for their injuries. To

14 See, e.q., More v. Mbile Infirmary Ass'n, 592 So. 2d
156, 166-70 (Ala. 1991); Wight v. Central Du Page Hosp. Assoc.
347 N.E. 2d 736, 743-44 (I11. 1976); Sibley v. Bd. of Superiors of
La. State Univ., 477 So. 2d 1094, 1107-09 (La. 1985); Brannigan v.
Usital o, 587 A 2d 1232, 1233-36 (N. H 1991); Carson v. Maurer, 424
A. 2d 825, 831, 835-36 (N.H 1980); Richardson v. Carnegie Library
Rest., Inc., 763 P.2d 1153, 1163-65 (N.M 1988); Arneson v. d son,
270 N.W2d 125, 132-33 (N.D. 1978); Condemarin v. Univ. Hosp., 775
P.2d 348, 353-56 (Utah 1989). In addition, sonme cases have
i nval i dated caps under state constitutional provisions other than
equal protection that inpose essentially identical neans-to-end
tests. See, e.qg., Kansas Malpractice Victins Coalition v. Bell
757 P.2d 251, 259 (Kan. 1988)("Due process requires that
| egi sl ati ve neans sel ected have a real and substantial relation to
the objective sought."); Best v. Taylor Mach. Wrks, 689 N E 2d
1057, 1076 (111. 1997) (special |legislation clause); Ghio Acad. of
Trial Lawers v. Sheward, 715 N. E. 2d 1062, 1089-90 (Chio 1999) (due
process); Mrris v. Savoy, 576 NE2d 765, 770-71 (Onhio
1991) (sane).

135 See Plurality Opinion at 13-14.
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be sure, this interest can be characterized as economc. Yet it is
hardly the selfish and unbounded interest in "unlimted damages"
that the plurality opinion ascribes to the plaintiffs. Rather, the
asserted interest is properly limted to personal injuries that the
| egi sl ature has expressly recogni zed to be real and that plaintiffs
can prove that they actually suffered.

Furthernore, despite the plurality opinion's contrary
assunpti on, Al aska's test of equal protection does not
automatically relegate all economic interests to |owleve

scrutiny. ¢

I nstead, because it incorporates a pure sliding-scale
approach, Alaska's equal protection test eschews such rigid
categories and recognizes "a continuum of available |evels of
scrutiny.” In this continuum the inportance of any particular
interest -- whether economc or not -- is arelative matter to be
judged by realistically applying "an adj ustabl e ' uni f orm bal anci ng’
test”" that considers the overall inportance of the specific
interest at issue in relation to other societal interests.?” And
notably, in applying this test on prior occasions, this court has
not hesitated to identify sone economc interests as ranking

sufficiently highin the conti nuumof societal interests to deserve

cl ose scrutiny.!®

16 See Al aska Pac. Assurance Co. v. Brown, 687 P.2d 264, 269
(Al aska 1984).

17 | d.

18 See, e.q., State, Dep't of Labor v. Enserch Al aska
Const., Inc., 787 P.2d 624, 632-33 (Al aska 1989).
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Here, when considered against a backdrop of other
I magi nabl e econom c interests, the plaintiffs' specificinterest in
access to the courts to seek full recovery for their actual
injuries easily qualifies as an inportant economc interest.
Whether |abeled "a nere economc interest” or an interest
inmplicating plaintiffs' constitutional right of access to the
courts, then, this interest deserves considerably nore scrutiny
under Al aska's sliding-scale test than the m nimal gl ance that the
plurality chooses to give it.?*®

Per suasi ve deci sions fromother states strongly support
this conclusion. Courts considering equal protection chall enges to
damages caps oftenidentify two of fensive features -- one invol ving
di sparate treatnent of tortfeasors and the other involving
di sparate treatnment of negligence victins. First, a noneconomnic
damages cap |ike Alaska's treats wongdoers disparately by
requiring those who negligently cause m nor or nodest injuries to

pay fully, while allowing those who inflict the nobst serious

1 gSee id. at 633 n.17:

W now state the proper inquiry for enactnents
inmpairing rights as inportant as the right to

engage in econom c endeavor. W do not
guestion the fundanmental nature of our state
equal protection analysis: it renmains a

single, flexible test and not a rigid, tiered
approach like that enployed in interpreting
the equal protection clause of the U.S.
Constitution. Enactments inpairing rights
nore or less inportant than the right to
engage i n econom ¢ endeavor shall receive nore
or less scrutiny when challenged under the
equal protection clause of the Al aska
Consti tution.
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injuries to pay only partial damages.?° Second -- and worse, |
submit -- the cap treats victinms of negligence disparately by
all owi ng those who suffer slight or nopdest personal injuries to
recover their full neasure of damages, while forcing those who
suffer the nost serious injuries to accept only partial damages and
to absorb the rest of the |oss thenselves.?

Infinding that this formof disparity conpels hei ght ened
scrutiny, the Uah Supreme Court stressed that |owlevel equal
protection reviewis particularly "inappropriate when dealing with
a fundanental principle of Arerican |lawthat victinms of wongful or
negligent acts should be conpensated to the extent that they have

n22

been har ned. Simlarly, in deciding to use md-Ilevel scrutiny

to review a damages cap challenged under the New Mexico
constitution's equal protection clause, the New Mexico Suprene
Court expl ai ned,

these classifications effect a substantial
injustice in this case. The classifications
infringe an individual's inportant interest to
be conpensated fully for his injuries,
especially when, as is alleged in the instant
case, they are a result of no fault of his
own. This interest, in our view, certainly is
anply inportant and substantial to justify the
invocation of at |east the heightened,
intermediate test instead of the mninum
rationality test. W are persuaded al so that
the class of tort victinse affected by the

20 See, e.q., Richardson v. Carnegie Library Rest., 763 P.2d
1153, 1163 (N.M 1988).

21 |d.; see also Carson v. Maurer, 424 A 2d 825, 838 (N. H
1980).

22

Condemarin v. Univ. Hosp., 775 P.2d 348, 354 (Utah 1989).
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damage cap is "sensitive" enough to the

I njustice wought to warrant applying the

hei ght ened test. Consequently, we take the

i nternedi ate approach and anal yze t he

constitutional challenge in this case under

hei ght ened scrutiny. 3

Yet even if we reject these thoughtful assessnents and
choose to apply the lowest |evel of scrutiny permtted under
Al aska's equal protection clause, a correct application of Al aska's
sliding-scale test would still conpel the conclusion that the
plaintiffs' equal protection challenge is neritorious.

As already noted, other courts that have rejected equal
protection challenges to danages caps have invariably used the
highly deferential "rational basis" test. This test asks a single
hypot heti cal question: whether the | egislature m ght have had any
legitimate reason to act; if any legitimate interest s
concei vabl e, the challenged statute is valid.? But in |sakson v.

> Alaska expressly repudiated this formulation of the

Ri ckey, ?
rational basis standard, choosing to replace its single
hypot heti cal question with a twofold inquiry that requires courts
to determne, first, whether alegitimte objective for |egislative
action actually existed and, second, whether the specific

| egi sl ati on adopted bears a close and substantial relationship to

23

Ri chardson, 763 P.2d at 1163- 64.
24 See cases cited in footnote 13 above.
25 550 P.2d 359 (Al aska 1976).
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the underlying state interest.?®

In State v. Erickson, we expressly i ncorporated | sakson's
standard as the test that defines the |owest |evel of scrutiny
perm ssible under Alaska's sliding-scale equal protection
anal ysis.?” Thus, even assuming that the plaintiffs' econonic
interests in this case inplicate only the | owest possible | evel of
scrutiny on Alaska's sliding scale, our equal protection standard
still requires us to consider two i ssues: First we nust ask whet her
the legislature actually sought to further a legitimte goal in
adopti ng a nonecononi ¢ danages cap; second, if we decide that it
did, we then nust determ ne whether the | egislature’ s chosen neans
-- the statute at issue -- bears a substantial relationshiptoits
ostensi bl e purpose. This latter determination requires us to
undertake a narrow evaluation of "the state's interest in the

particul ar neans enployed to further its goals."?® Thus, as Justice

Rabi nowi t z enphasi zed i n Kenai Peni nsul a Borough v. State, Al aska's

sliding-scale test is especially demanding in cases at the | ower
end of the equal protection spectrum "On several occasi ons we have
expl ai ned that where there is no fundanental right at stake,

the equal protection clause of the Al aska Constitution inposes a

26 gee jd. at 362-63.

27 574 P.2d 1, 12 (Al aska 1984); see also Al aska Pac.
Assurance Co. v. Brown, 687 P.2d 264, 269-70 (Al aska 1984).

28 Al aska Pac. Assurance Co., 687 P.2d at 269 (enphasis
added) .
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stricter standard than its federal counterpart."?®

In the present case, the plurality opinion fails to apply
this nore rigorous test. While acknow edgi ng the correct standard,
the plurality effectively applies a rational basis test, finding
that the danages cap passes both parts of Al aska's equal protection
test -- the legitinate state interest requirenment and the
substantial relationship requirenent -- solely because the damages
cap m ght serve the legislature's general tort reformgoals: "The
record indicates that the |egislature considered at |east sone
evidence tending to show that danages caps . . . could have a
positive effect on the legislature' s objectives."3°

Al though the plurality's rational basis analysis
certainly identifies a potentially legitimte state interest, it
falls short of conplying with Alaska's |ow | evel scrutiny test in
two ways: by neglecting to ask whether the rational purpose that
the plurality has identified was a goal that the |egislature
actually sought to advance by enacting the damages cap and, nore
i nportant, by neglecting to |look for a fair and substantial neans-
to-end fit between the damages cap and the | egi sl ature's ostensible
goal -- that is, by failing to examne "the state's interest in the

particul ar means enployed to further its goals."?

The plurality opinion |ikew se ignores the case |aw of

29 743 P.2d 1352, 1371 (Al aska 1987).
30 Plurality Qpinion at 18.

31 Al aska Pac. Assurance Co., 687 P.2d at 269 (enphasis
added) .
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other states: virtually every case that has applied this narrower
means-to-end-fit test has concluded that danmages caps are
unconsti tutional . Alnmost all states besides Al aska use a
conventional, three-tier equal protection analysis. Because that
anal ysis applies the deferential, rational basis test at the | owest
| evel of scrutiny, the neans-to-end-fit test these other states use
for md-level scrutiny is functionally identical to the standard
requi red under Al aska's sliding-scale test for |owlevel scrutiny.
As the plurality opinion itself acknow edges i n descri bing Al aska's
test, "[a]t the low end of the sliding scale, we have held that a
substantial rel ati onshi p between neans and ends i s constitutionally

adequat e. " 32

Conpare this, for exanple, to the md-Ilevel standard
of scrutiny described by the New Mexi co Suprene Court in requiring
the state to denonstrate that a challenged damages cap had "a
substantial relationship to a legitimte or inportant governnental

pur pose. "33

Applying this standard to a nonecononi ¢ damages cap
that was simlar to Alaska's, the New Mexico court found itself
"unable to fathont a substantial relationship between the cap and
any conceivably legitimate or inportant purpose. 3!

New Mexico's description of the applicable standard
typifies the formulation of md-level scrutiny applied by other

courts using a conventional three-tier approach to equal protection

32 Id. at 269-70.

33 Ri chardson v. Carnegie Library Rest., 763 P.2d 1153,
1164 (N.M 1988).

34 | d.
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review. And as already noted,

scrutiny i

concl uded

courts that have applied md-Ievel

nstead of the rational basis test have al nost invariably

that damages caps violate the test's neans-to-end-fit

requirenent.

Because these cases apply a standard identical

to

Al aska' s | owest | evel of constitutional scrutiny, they should gui de

our deci si

nat ur e of

on in the present case. As they explain, the arbitrary

the neans-to-end fit under this test is apparent:

[I]t is not enough that the statute as a whole
mght tend to serve the asserted purpose.
Each statutory classification "'nust be
reasonabl e, not arbitrary, and nust rest upon
some ground of difference having a fair and
substantial relation to the object of the
| egislation, so that all persons simlarly
circunst anced shall be treated alike.""

There is no logically supportabl e reason
why the nost severely injured malpractice
victims should be singled out to pay for
special relief to nedical tortfeasors and

their insurers.  The idea of preserving
i nsurance by inposing huge sacrifices on a few
victims is logically perverse. Insurance is a

device for spreading risks and costs anong
| ar ge nunbers of people so that no one person
is crushed by msfortune. In a strange
reversal of this principle, the statute
concentrates the costs of the worst injuries
on a few individuals.

Such arbitrary treatnent cannot be
justified with reference to the purpose of the
statute. Wthout specul ating on the w sdom of
the possible alternatives, it is plain that
the Legislature could have provided special
relief to health care providers and insurers
wi t hout inposing these crushing burdens on a
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few arbitrarily selected victins. [3°!

In the present case, the state offers nothing to justify
the seem ngly absol ute di sconnect between the | egislature's stated
tort reform goals -- reducing insurance costs, discouraging
frivolous clains, and preventing excessive verdicts -- and the
particular neans it chose to attain those goals when it enacted t he
damages cap. Nor does the plurality opinion discuss -- or even
acknowl edge -- this breach of Alaska' s particularized nexus
requirenent.

Because | see no substantial relation between the
speci fic neans chosen by the |l egislature and the legitinate ends it
ostensi bly sought to achi eve, | woul d concl ude that the nonecononi c
damages cap violates Al aska's equal protection clause -- even
assum ng that the plaintiffs' economc interests are so uni nportant
as toqualify only for the | owest all owabl e | evel of scrutiny under
the Al aska Constitution. 3¢

The Punitive Damages Forfeiture Statute Is Invalid.

| further believe that the plurality opinion fails to
make a persuasive case for upholding AS 09.17.020(j)'s punitive

damages forfeiture requirenent.

35 Fein v. Permanente Med. Group, 695 P.2d 665, 690-91 (Cal.
1985) (citations omtted)(Bird, CJ., witing in a dissent that
unsuccessfully advocated a tiered equal protection standard that
woul d have required -- much |ike Al aska's sliding-scale standard
does -- a substantial relation between neans and ends even in | ow
| evel review).

36 Because punitive damages do not reflect rei nbursenent for

injuries actually suffered by a plaintiff, | agree with the
plurality opinion that the punitive damages cap is valid.

-73- 5618



Substantive Due Process

The plurality opinion accepts wthout any neani ngful
analysis the state's position that the forfeiture statute is
mnimally rational -- and thus passes nuster under the substantive
due process requirenent -- Dbecause it serves as a general
"deterrent to prevent future harm"?’ But the state's general
deterrence goal fails to withstand even mninmal, rational basis
scrutiny.

O course nobody questions the truth of the general
proposition that punitive damages do in fact deter future public
harm But this undisputed deterrent effect cannot itself justify
the chall enged forfeiture provision, for an award of full punitive
damages to the plaintiff serves to deter future harmas fully as an
award that splits the punitive damages between the state and the
plaintiff. The legislature's mandate to award half the jury's
verdict to the state thus results in no greater deterrence than
awarding the entire verdict to the plaintiff. (In fact, as
di scussed nore fully below, the forfeiture provision results in
| ess deterrence by discouraging future punitive damages cl ai nms.)
Because the deterrent effect of punitive danages flows fromtaking
nmoney away from w ongdoi ng defendants, a statute designating who
gets that noney bears no logical relation to the stated goal of
enhanced deterrence.

The plurality's reliance on general deterrence of public

37 Plurality Qpinion at 26-27
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har mt hus begs the key question: Wat |egitinmate objective did the
| egi sl ature have for replacing the existing |law, which achieved
general deterrence by awarding full punitive damages to the
plaintiff, with a forfeiture provision that achieved no greater
deterrence but required the plaintiff to surrender half the award
to the state? The plurality opinion offers no answer to this
question. The | egislature, however, did suggest another objective
as being legitimte: |Its statenent of purposes in the 1997 tort
reformact incorporates as a goal the need to di scourage frivol ous

cl ai ns. 38

The state tacitly espouses this goal by citing cases from
other jurisdictions that cite the discouragenent of frivolous
claims as a justification for simlar forfeiture statutes.?® But
this goal fares even worse under scrutiny than the goal of genera
det errence.

Because the state receives its fifty-percent share of
puni tive damages under AS 09.17.020(j) only if the jury's award of
punitive danmages w thstands scrutiny by the trial judge and is
uphel d on appeal, the actual source of forfeiture under the statute
wi || always consi st of punitive danages that have been concl usively
established to be factually and legally justified. VWi | e

purporting to target frivolous and excessive clainms, then, the

forfeiture statute paradoxically does just the opposite: it attacks

38 See ch. 26, § 1, SLA 1997.

39 See, e.qg., Cordon v. State, 608 So. 2d 800, 801-02 (Fl a.
1992) (holding that forfeiture provision "discourage[s] punitive
damages cl ai ns by maki ng them| ess renmunerative to the cl ai mant and
the claimant's attorney").
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only neritorious judgnents, supposedly deterring abusers of the
punitive danmages system solely by punishing legitinmate users. As
a deterrent to frivolous clains, then, this regine is worse than
irrational; it is perverse.

Alaska's Takings Clause

The apparent |lack of a tenable purpose underlying the
forfeiture statute feeds directly into the issue of taking.
Al aska's "takings clause"” prohibits the taking of private property
for public purposes without fair conpensation: "Private property
shall not be taken or damaged for public use wthout just
conmpensat i on. " *°

The forfeiture statute's tacit preni se seens to be that
the state has an automatic stake in all punitive damages awards
because those awards serve the public interest. But this prem se
is staggeringly overbroad, for it essentially posits that
plaintiffs who sue individually for punitive damages becone de
facto public servants who donate their efforts and half their
causes of action to the state. Yet Alaska's constitution forbids
state government fromw el ding this kind of absol ute power over its
citizens: whether its actions affect property in the formof |and,
noney, a | egal cause of action, or personal services, the state may
not confiscate private property w thout notice, due process, and

just conpensation. *!

40 Al aska Const. art. |, § 18.

41 Cf. Delisio v. Al aska Superior Court, 740 P.2d 437, 442
(continued. . .)
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And under AS 09.17.020(j), the state's fifty-percent
share of a punitive damages award i s undeni ably sonebody's property
-- property that the state obtains by |egislative conmpulsion. It
seens necessary to ask, then, where the legislature derives this
power to authorize state confiscation of judgnments awarding
punitive danages in civil actions between private parties.

The plurality opinion tries to duck the issue of
confiscation by proclai mng subsection .020(j) to be nerely a "cap"
that limts damges "before" they are awarded -- an approach
evidently prem sed on the tacit assunption that a punitive damages
"cap" of this kind would raise no constitutional problems.*® Yet
the plurality’ s approach generates nore problens than it resol ves.

To begin with, it 1is wunrealistic to characterize
subsection .020(j) as a provision that sinply creates a punitive
damages cap. An ordinary danmages "cap” nerely limts a plaintiff's
recovery: it neither takes from the defendant nor gives to the
state, as does subsection .020(j). Moreover, in AS 09.17.020(f) --
a provision that appears shortly before subsection .020(j) -- the

tort reform act already inposes an express cap on punitive

41(...continued)

(Al aska 1987) ("I nmposing . . . a requirenent which woul d denmand t he
renderi ng of personal services w thout just conpensation would in
itself be an inpermssible infringenent of Al aska' s due process
cl ause and, thus, may not serve as the basis for avoiding the
provi sions of the takings clause.").

42 Plurality Opinion at 28.
_77- 5618



damages; ** to read subsection (j) as placing a second cap on top of
the first cap thus carries us into a Seussian real m*

And to construe subsection .020(j) as a cap that occurs
before the plaintiff receives an award of damages flies in the face
of the subsection’s plain |anguage. Alaska Statute 09.17.020(j)
allows a forfeiture to occur only when "a person receives an award"
and further commands that "50 percent of the award be deposited
into the general fund."* By specifying the source of forfeiture
as "the award" and by defining an award to be both sonething that
"a person receives" and sonething that can be "deposited into the
general fund," the statute's | anguage unequi vocal |y contenpl ates a
transfer of funds to the state that wll occur only when the
def endant becones obliged to make actual paynent to the plaintiff
-- an event that necessarily follows entry of judgnent in the
plaintiff's favor.

Al t hough these argunents identify i nportant textual flaws
in the plurality opinion's attenpt to characterize subsection
.020(j) as a nere damages cap, those flaws pale in conparison to
the opinion's flawed prem se that a cap of this kind would avoid
constitutional problens. For even if we conceptualize the
statutory forfeiture of punitive damages as an event that nerely

caps the plaintiff's recovery because it occurs before noney

43 See AS 09.17.020(f).

a4 See Dr. Seuss, THE 500 Hars oF BarTHoLOVEW CusBiNs ( Rei ssue
ed., Random House 1989).

43 AS 09.17.020(j) (enphasis added).
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changes hands fromthe defendant to the plaintiff, the forfeiture
still is a taking.

I n approving the punitive damages forfeiture statute, the
plurality opinion essentially adopts the state's reasoning that a
jury's award of punitive damages is nerely a factual finding that
has no actual significance until a court order gives it |ega
ef fect . *® This reasoning splits an award into two separate
conmponents, both of which are necessary before the award becones
binding: a finding of fact, which ordinarily falls within the
province of the jury, and a formal order by the court that
i mpl ements the jury's factual finding and gives it significance as
a matter of |aw

But this dichotony fails to avoid the forfeiture
statute's basic takings problem while the dichotony changes the
identity of the owner whose property is taken, it does nothing to
alter the fact that the statute authorizes an unconpensated state
taki ng of private property. For if the jury's verdict is nmerely a
factual finding that cannot by itself "vest" damages in the
plaintiff, then neither can it legally "divest" the defendant of
any property interest. And while courts may have authority to
negate inproper factual findings by declining to inplenent any
| egal |y inperm ssible aspect of a jury's verdict, they surely have
no raw | egal power to di spose of property w thout a proper factual

basis -- that is, when the jury returns a partly unauthorized

46 See Plurality Opinion at 209.
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verdict, courts have no authority to preenpt the jury's factfindi ng
role by commanding a disposition of property that the jury has
nei ther specifically addressed nor authorized as a matter of fact
inits verdict.

Nor can a punitive damages verdict in a dispute between
private litigants properly be characterized as a general finding of
fact that broadly authorizes a defendant's puni shnment -- the kind
of finding that m ght enable a judge to divest the defendant of
property w thout heeding the jury's desire to award it to the
plaintiff. A verdict awardi ng punitive damages i s personalized: it
is the product of a deliberative process that translates the
seriousness of a particular plaintiff's injuries and the
out rageousness of a specific defendant's conduct into a nonetary
sum that reflects the jury's felt need both to reward and to
puni sh.

Under subsection .020(j), the jury is not asked to award
anything to the state; nor does it determ ne how nuch the state
m ght deserve. |Its verdict takes noney froma particul ar def endant
and gives it to a specific plaintiff; it settles each party's
private rights and responsibilities only in relation to the
other's. It no nore obliges the defendant to pay noney to anyone
but the plaintiff than it entitles the plaintiff to receive noney
fromanyone but the defendant. And the private process that |eads
to this verdict requires neither participating party to surrender

its rights against other parties.
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It follows that if a court declines to give part of a
verdict for punitive damages |egal effect for extrinsic policy
reasons, the wunawarded part of the noney nust remain the
def endant ' s. If the jury finds as a matter of fact that the
plaintiff deserves a certain sum as punitive danages, a |law nay
properly allow the court to effectuate only part of this finding.
But if the verdict includes no express finding that the state
deserves part of the noney, there is no factual predicate that
allows the court to go beyond declining to inplenent the
inmperm ssible part of the jury's verdict and that enables it
instead to divert half the plaintiff's award to the state.
Regardl ess of whether we conceptualize a verdict as vesting a
property interest in the plaintiff or leaving it in the defendant,
t hen, an order awarding half the verdict to the state necessarily
results in an inpermssible taking. After all, the state has no
greater authority to summarily confiscate a defendant’'s noney than
a plaintiff's.

Nei ther the state nor the plurality opinion suggests a
pl ausi bl e way around this conceptual problem and none is readily
apparent. Indeed, AS 09.17.020(j)"'s theoretical underpi nnings seem
i npossible to square with our traditional system of justice.
Al aska's courts offer a public forumfor resolving a vast array of
private and public disputes. Wthin this forum the tort system
allows individual litigants to resolve disputes involving private
har ns bet ween t hensel ves, without calling on the state to i ntervene

on behalf of either party. Most of these private disputes raise

-81- 5618



fewif any issues of substantial concern to state governnent. Even
when these cases include clainms for punitive damages, the conduct
at issue typically falls below prevailing thresholds for state
regul ation or is subject to governnment regul ation through separate
adm nistrative, civil, or crimnal channels. For this reason, even
t hough al |l awards of punitive danages i nvol ve a theoretical el enent
of public harm and serve to protect the general welfare, few wll
i nplicate the kind of particul arized governnmental concerns that are
needed to trigger a participatory state interest or to support a
formal state claimto the proceeds at issue.

Indeed, it is precisely because our system invites
individual litigants to advance the conmmon good through private
initiative that the state can have no automatic or presunptive
claimto the pot when a civil judgnment for punitive damages is
entered between private parties. To be sure, the state does have
a conpelling interest in the systemof punitive danmages as a whol e;
and to that extent the | egislature unquestionably has broad power
to define and limt both the circunstances under which punitive
damages can be awarded and the anpbunts of damages that can be
recover ed. But this systemc interest alone gives the state no
legitimate stake in any part of a specific award that falls within
established legal limts and issues from a |l|awful judicial

proceedi ng between private |itigants.
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Moreover, though the |legislature may have plenary
authority to regulate punitive damages,*’ that authority alone
cannot justify AS 09.17.020(j)'s deeply flawed summary forfeiture
mechani sm Wile the legislature nmay choose to reduce or
conpletely elimnate a plaintiff's right to collect punitive
damages from a defendant through a civil proceeding, it may not
exercise this zero-sumpower in a one-sided manner: that is, it may
not reduce the plaintiff's right to collect punitive damges
wi t hout correspondi ngly expandi ng the defendant’'s right not to pay;
it may not substitute the state for the plaintiff who recovers the
verdict, while |l eaving intact the defendant's duty to pay. Because
this effectively adds a new party to the action and creates a new
ri ght of recovery, the affected parties are entitled to notice, due
process, and an opportunity to defend against the state's claim

It seens to nme, then, that AS 09.17.020(j)'s forfeiture
provi si on necessarily takes noney wi t hout just conpensation. There
is sinply no roomin between a jury's verdict for a particular

plaintiff and a court's entry of judgnent on that verdict where the

state can receive without taking -- no such thing as an i nmacul ate
reception. Either the state confiscates the defendant's noney
while it still belongs to the defendant or it usurps the

plaintiff's cause of action by taking fromthe award after it vests
in the plaintiff. One way or the other, the automatic forfeiture

wor ks an i nperm ssi bl e taking.

47 See Plurality Opinion at 28.
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Because no interest asserted by the state justifies
summary state forfeiture of either party's property, | would hold
that AS 09.17.020(j) is invalid.*®

| therefore dissent.

48 See Kirk v. Denver Publ'g Co., 818 P.2d 262 (Col 0. 1991).
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CARPENETI , Justice, dissenting in part.

| agree with Justice Bryner that the 1997 tort reform
act's noneconom ¢ damages cap and punitive damages forfeiture
provi sions are unconstitutional. | wite separately because |
would also hold that the limtations tolling procedure, as it
applies to mnors under eight years of age, is unconstitutional.

Al aska Statute 09.10.070(a) states the general rul e that
the limtations period for tort actions is two years. Al aska
Statute 09.10.140 provides that this period will be tolled for
mnors until they reach the age of mgjority, which is eighteen
years of age.? The parties dispute both the neaning and
constitutionality of AS 09.10. 140.

1. AS 09.10.140 creates two classes of child personal
injury plaintiffs.

The court correctly sets out the parties' positions: The
plaintiffs contend that AS 09.10.140 treats two classes of child
personal injury plaintiffs differently, treating those younger than
ei ght years of age at the time of injury |less favorably than those
ol der than eight years of age at the time of injury. The
plaintiffs claim that AS 09.10.070(a) and 09.10.140(c) together
provi de that the younger children have until their tenth birthday
to file a personal injury action, while the older children are
treated nore favorably, since they have until their twentieth

birthday to file an action.

! AS 25.20.010; see also Neary v. MDonald, 956 P.2d 1205,
1209 n. 3 (Al aska 1998) (noting that the age of majority is ei ghteen
years of age).
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The state rejects this view, contending that the tolling
provi sions of AS 09. 10.140 only apply to children under the age of
eight at the time of injury. Therefore, in the state's view,
chil dren over the age of eight at the tine of injury have two years
after their injury in which to file suit, like all other tort
plaintiffs.

| agree with the court's observation in today's opinion
t hat

[W hen interpreting the | anguage of a statute,

we normally give unanbiguous |anguage its

pl ai n neani ng. 2 W nmy also rely on

| egi sl ative hi story as a gui de to

interpretation, "but the 'plainer the | anguage

of a statute, the nore convincing contrary

l egislative history nust be' to interpret a
statute in a contrary manner. "3 [2

112 See In re Johnstone, 2 P.3d 1226,
1231 (Al aska 2000).

113 Id. (quoting Ganz V. Al aska

Airlines, Inc., 963 P.2d 1015, 1019 (Al aska
1998)).

Whil e today's opinion nowhere explicitly says so, it
flatly rejects the state's view It is correct to do so, because
the state's interpretation is inpossible to reconcile with the
unanbi guous | anguage of AS 09.10. 140. Al aska Statute 09.10. 140
creates atolling provision for the two-year statute of limtations
in AS 09.10.070(a). Alaska Statute 09.10.140 contains a genera

rul e and an exception. The general rule, in AS 09.10.140(a), tolls

2 Opi ni on at 45.
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the statute of limtations for all children until they reach the
age of mpjority, which is eighteen years of age:
Except as provided under (c) of this section,

if a person entitled to bring an action
nmentioned in this chapter is at the tinme the

cause of action accrues . . . under the age of
majority . . . the time of [the plaintiff's
mnority] . . . is not a part of the tine

limt for the comrencenent of the action.
This general rule existed in fornmer AS 09.10.140.% Chapter 26, SLA
1997 nodified this tolling procedure wth an exception to the
general rule, now codified in AS 09.10.140(c).* As AS 09.10. 140(a)
states, thetolling for the plaintiff’s mnority applies "except as
provi ded under [AS 09.10.140](c)." Alaska Statute 09.10.140(c)
provi des:

In an action for personal injury of a person

who was under the age of eight years at the

time of the injury, the tinme period before the

person's eighth birthday is not a part of the

time limt inmposed under AS 09.10.070(a) for

commencing the civil action.
The unanbi guous |anguage of subsection (c) indicates that it
applies to personal injury plaintiffs who were "under the age of
eight years at the time of the injury,” and creates a different

tolling rule for these plaintiffs. For those plaintiffs under the

3 Former AS 09. 10.140 (1996) provided, in part:

Disabilities of mnority and inconpetency.
(a) If a person entitled to bring an action
mentioned in this chapter is at the tinme the
cause of action accrues . . . (1) under the
age of mgjority . . . the tinme of [the]
disability [of mnority] is not a part of the
time limt for the coomencenent of the action.

4 Ch. 26, 8§ 8, SLA 1997.
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age of eight at the tinme of injury, the statute of limtations is
only tolled until those plaintiffs reach the age of eight.
Therefore, AS 09.10.140 di stingui shes between children and creates
two different classes of minor personal injury plaintiffs: (1)
those who were under the age of eight at the tinme of injury; and
(ii) those who were eight years old or older at the tinme of injury.
Children under the age of eight at the time of injury have until
their tenth birthday to file suit, while children over the age of
eight at the tinme of injury have until their twentieth birthday,
subject to the statute of repose.’

2. The tolling provision in AS 09.10.140 violates
equal protection.

The plaintiffs contend that AS 09. 10.140 vi ol ates equal
protection, because it creates two classes of child personal injury

plaintiffs who are treated differently.®

3 Since AS 09.10. 140(c) by its owm terns does not apply to

m nors over the age of eight at the tinme of injury, AS 09.10.140(a)
applies and tolls the statute of limtations for those m nors until
the age of mgjority. However, the statute of repose, AS 09.10. 055,
al so applies and i nposes a ten-year limtations period. Therefore,
mnors injured between the ages of eight and ten would have ten
years to file suit, instead of until their twentieth birthday.

6 The state argues that we need not reach the plaintiffs'
constitutional chall enge, because the plaintiffs' claimconcerning
AS 09.10.140 is not ripe. However, the state does not discuss the
requi renents for ripeness, or cite a single authority in support of
this argunent. Therefore, the argunment is waived for |ack of
sufficient briefing. Seelnre D ssolution of Marriage of Al aback,
997 P.2d 1181, 1184 n. 3 (Al aska 2000) ("Points given only a cursory
treatment in the argunent portion of a brief wll not be
considered, even if developed in the reply brief.").
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As noted earlier in the court's opinion,’

under our equal
protection test therelative inportance of the plaintiff's interest
and the state's interest are weighed. |If the plaintiff's interest
is not very inportant, the state need only showthat its objectives
were "legitimate”; if the plaintiff's interest is inportant, the
state must show a "conpelling" state interest. |If the state can
meet this part of the test, to satisfy the next part the state nust
show the required "nexus" or "fit" between its regulations and its
obj ectives. The required nexus depends on the inportance of the
plaintiff's interest, and a conti nuumof possibilities exists. |If
the plaintiff's interest is not very inportant, this fit nust be
nerely "a substantial relationship between neans and ends";
however, if the plaintiff's interest is very inportant, the
regul ati on nmust be the | east restrictive nmeans avail abl e to achi eve
t he objective.?®

Al aska Statute 09.10.140 clearly fails the third part of
this analysis, because even if the plaintiffs' interests are
uni nportant, and the state's interest is conpelling, there is no
substanti al rel ati onshi p between AS 09. 10. 140 and the | egi sl ature's
goals. The state only offers one |egislative goal underlying AS
09.10.140 -- the state clains that the statute was enacted "to
provide finality and to protect the courts and defendants fromthe

difficulties and unfairness of litigating stale clains.” But as

7 Qpinion at 11-12.

8 Glnore v. Al aska Wrkers' Conp. Bd., 882 P.2d 922, 926
(Al aska 1994).
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noted wearlier, AS 09.10.140 treats two classes of mnors
differently.

To take the nost dramatic exanple, a personal injury
plaintiff who was injured one day before her eighth birthday has
only until her tenth birthday to file suit before her claimis
barred; however, a plaintiff who was injured one day after her
eighth birthday has ten years in which to file suit before the
claimis barred, and will be able to make the decision herself.
The state has not supplied any reasons for why these two cl asses of
children should be treated differently, and a review of the
| egislative history reveals no discussion of any possible
rationale. The required nexus does not exist here, because the
differential treatnent of these two groups of children has no
substantial relationship to the goal of "provid[ing] finality and
protect[ing] the courts and defendants fromthe difficulties and
unfairness of litigating stale clains.”

Wile the state is unable to justify the disparate
treatnent of children bel ow ei ght years of age and those ei ght and
above at the tinme of injury, the court purports to find a
justification in the statute of repose, AS 09.10.055. But reading
the statute of repose in conjunction with section . 140 creates two
nore classes of mnors: those mnors who are given the opportunity
to file suit thensel ves and those m nors who nust rely on a parent
or guardian to take action on their clains. The court's opinion
does not view this distinction anbng mnors as problematic and

finds the line drawn in subsection .140 logical: It serves to
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separate those children for whomthe statute of repose woul d bl ock
the child' s ability to make the decision as an adult from those
who, because they were within ten years of adul thood when i njured,
woul d be able to decide for thensel ves.

| would find the individual injured child s interests --
the interest in being able to nmake t he deci si on whether to sue for
onesel f, as a conpetent adult -- to be quite inportant. | would
also find that the state has a legitinmate interest in mnimzing
stal e cl ai ns. But even assuming that the plaintiffs' interests
here are uninportant, there is not a substantial relationship
bet ween the cl assification of children and the state's goals. The
i nportance of being able to file suit on one's own, rather than
being forced to rely on a third-party -- parent or guardian -- is
sufficient to justify tolling AS 09.10.070's limt for children
above the age of eight. Wiile potential tortfeasors would be
subj ect to a |l onger period in which they may be subject to suit for
children under eight, that increased |length would be, at nost,
eight years. There is no justification offered by the state to
support this differentiation when the inpact on children under the
age of eight is considered. Further, the court's suggestion that
the statute of repose furnishes a sufficient reason is
unper suasi ve.

It is wunpersuasive for three reasons: First, this
classification works a perverse twist. Those children who are
unlikely to realize that they have a potential claim the youngest,

are those that receive the |east protection of the |aws. The
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closer a child is to reaching the age of majority, the nore likely
that he or she is better able to understand the basi c workings of
the |l egal system and any potential clains he or she nay have. By
giving these older children nore tinme to realize their potenti al
claims, but denying the sanme right to younger children, today's
deci si on conprom ses the rights of younger children. At age eight,
when the statute of limtations begins running under the court's
view, these children will have barely graduated from their Big
Wheel s™ Such a child is absolutely dependent upon a parent or
guardian to protect his or her rights. Conversely, a fifteen- or
si xteen-year-old, who may wel |l have at |east an i nkling of the need
to sue to protect one's rights, has additional years to consider
the matter: the statute of imtations will not begin to run until
that child' s eighteenth birthday and will not expire until the
twentieth. To deprive the younger children of their clains while
protecting the clains of those children who are better able to
understand their situation and to articulate their thoughts creates
an inpermssible divide within the group of injured children.
Second, today's decision utterly ignores what the |aw
has, in other respects, historically recognized: that children, by

definition, are in their formative years.® If any group can |ay

° Cf. State v. F.L.A, 608 P.2d 12, 18 (Al aska 1980)
(quoting Belotti v. Baird, 443 U S. 622, 635 (1979), for the
proposition that, during formative years of childhood and
adol escence, children often |ack experience, perspective and
judgment); P.H. v. State, 504 P.2d 837, 841 (Al aska 1972) (stating
that principal precept behind children's courts is that children do
not have nmature judgnent).
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strong claimto the need for additional time to assess the effects
of physical, enotional, and other types of injury, surely it is
young children. Yet in consigning the youngest injured childrento
a two-year limtations period, the court deprives them and their
parents or guardians of an inportant opportunity to fully know the
extent of the injured children's injuries.

Finally, in hypothesizing that the effect of the statute
of repose provides a justification for the disparate treatnent of
injured children, the court ignores that the statute of repose
treats other persons under disability differently than it treats
chil dren. Al aska Statute 09.10.140(a) tolls the statute of
limtations for both the disability of nmental inconpetence and the
disability of mnority. But the statute of repose, AS 09.10. 055,
provides only that the statute applies "[n]otw thstanding the
disability of minority described under AS 09.10.140(a),"*® naking
no nention of the disability of nmental inconpetence. No reason
appears why those people suffering froma nental disability are not
subj ect to the sane statute of repose as children under the age of
eight are. This failure is especially anomal ous given that there
is a definite tine at which children will be relieved of their
di sability whereas those suffering frominconpetency may never be
relieved of their disability. 1In these circunstances, the court’s
reliance on the statute of repose to justify the disparate

treatment of injured children seens problematic.

10 AS 09. 10. 055(a) (enphasi s added).
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For these reasons, | would find the tolling provision for
children, when read in conjunction with the statute of repose, to
be a deprivation of equal protection for injured children under the

age of eight and, therefore, unconstitutional.
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