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This is a petition seeking to quash a discovery order which

conpels the disclosure of the identity of patients’ nanes and



addresses. W grant the petition because the discovery order
violates the right to privacy of these patients.

Petitioner, Dr. Mark Sachs, is a licensed Florida nedical
practitioner who specializes in the treatnent of HV infected
patients and patients suffering from AIDS. | munecare is a
pharmacy solely owned by Dr. Sachs that purchased pharnaceutica
products from Respondent, |nnovative Healthcare, Inc., a whol esale
di stributor of pharmaceutical products. A dispute arose between
| mmunecare and | nnovati ve over anounts owed for pharmaceutical and
i nfusi on products whi ch | munecare al |l egedly ordered, received, and
failed to pay for. Innovative filed the underlying | awsuit agai nst
| mmunecare and Dr. Sachs, alleging breach of contract or quantum
meruit, tortious interference with a business relationship,
def amati on, open account, and account st ated.

| nnovati ve i ssued si xteen requests for production and twenty-
five interrogatories to Sachs and | mmunecare. | nmunecare objected
to three of the requests for production and three of the
interrogatories. The requests for production related to orders for
products and supplies, forns of paynent used for orders placed and
recei ved, and Medicare and Medicaid billing records for products
and supplies. The interrogatories sought the nanes, addresses, and
t el ephone nunbers of persons with know edge of the issues in the
| awsuit, the names of patients for which Dr. Sachs and | mrunecare
transferred services and products to another pharmacy, and the
dates and the reasons for such transfers.
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| mmunecare argues that the discovery requires disclosure of
patients’ identities and nedical conditions which violates the
patients’ rights to privacy and due process rights, the physician-
patient privilege, and the statutory prohibitions against the
unaut hori zed di scl osure of information disclosed to a health care
practitioner in the course of care and treatnment, as well as the
di scl osure of HIV patients’ nanes and test results. | nnovati ve
moved to conpel production and | munecare noved for a protective
order.

In its order on Innovative's notion to conpel discovery, the
trial court overruled each of |Imunecare’s objections relating to
patient-specific information, including patient identity, nedical
condition, and disclosure of comunications in the course of care
and treatnent. The trial court required I mmunecare to answer npst
of the interrogatories, including the interrogatory involving the
di scl osure of the names, addresses, and tel ephone nunbers of any
patient wtnesses relevant to Innovative' s claim for defamation.
Additionally, the trial court entered an order which required the
production of the objected to docunents, but allowed redaction of
patient-specific information in the docunents produced. The trial
court stayed its order for thirty days pending review in this
Court. We grant the petition for wit of certiorari and quash the
order entered bel ow

Section 456.057(5), Florida Statutes (2000), which concerns

ownership and control of patient records, provides:



: records may not be furnished to, and the nedica
condition of a patient may not be discussed with, any
person other than the patient or the patient’s |ega
representative or other health care practitioners and
providers involved in the care or treatnent of the
patient, except wupon witten authorization of the
patient.

Subsection (6) of that sanme statute further provides:

Except in a nedical negligence action or admnistrative
proceedi ng when a health care practitioner or provider is
or reasonably expects to be named as a defendant,
information disclosed to a health care practitioner by a
patient in the course of the care and treatnent of such
patient is confidential and nay be disclosed only to
ot her health care practitioners and providers involvedin
the care or treatnent of the patient, or if permtted by
written authorization fromthe patient or conpelled by
subpoena at a deposition, evidentiary hearing, or trial
for which proper notice has been given.

This statute, fornmerly section 455.241, Florida Statutes
(1993), creates a physician-patient privil ege, renderi ng
confidential a patient’s mnedical records except in the |limted
circunstance of a health care provider who reasonably expects to be
named as a defendant in a nedical negligence action. Acosta v.
Richter, 671 So. 2d 149, 156 (Fla. 1996).

Section 381.004(3)(e), Florida Statutes (2000), which deals
with HV testing, provides:

No person who has obtained or has know edge of a test

result pursuant to this section may disclose or be

conpelled to disclose the identity of any person upon
whom a test is performed, or the results of such a test

in a manner which permts identification of the subject

of the test. . . [except under strictly delineated

ci rcunstances set forth in this section].

| nnovati ve contends that |Inmmunecare has al ready viol ated the

clainmed privileges by giving Innovative the statutorily protected
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information at the time in which it placed its orders, or because
it had the witten consent of the patients to nmake such di scl osures
via prescription orders. However, “[t]he nature of the dispute,
and the fact that respondent may al ready have in its records sone
of this patient information, does not negate the rights of such
non-party patients to privacy and confidentiality as to their

personal information.” Colonial Med. Specialties of S. Fla, Inc.

V. United D agnostic Labs, Inc., 674 So. 2d 923, 923 (Fla. 4th DCA

1996) .

Even limting the interrogatories and requests for production
to the nmere identification of Imrunecare patients violates the
patients’ rights under the privacy statutes, as eighty percent of
Dr. Sachs’ practice is devoted to treating patients diagnosed with
H 'V or AIDS. Under these circunstances, the only way to protect
the confidentiality of the patients is to protect their identities.
Thus, the trial court ignored the essential requirenments of the | aw
by entering an order which required the disclosure of the
identities of Imunecare patients. On remand, the trial court may
fashi on an order that provides discovery redacting the identifying
i nformation.

| nnovative may still be free to obtain this information
t hrough other neans. In essence, Innovative clains that patients
who fornmerly bought prescription nmedicine from Innovative began

purchasing it elsewhere as a result of Dr. Sachs’ allegedly



defamat ory conmments. Innovative’'s own records should reveal the
identity of any patients who stopped buying nedicine fromit and
when they stopped maki ng purchases. Innovative al so argued bel ow
that it had al ready received reports frompatients about defamatory
statenments made by Dr. Sachs. Qobviously, Innovative is still free
to continue to investigate this information in furtherance of its
defamation and tortious interference cl ains.

We therefore grant the petition for wit of certiorari and

quash the order entered bel ow.



