UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF WEST VIRG NI A

BECKLEY

THERESA L. (DERRI NGER) TUCKER,
Pl aintiff,
V. ClVIL ACTI ON NO. 5:00-0495
UNI TED STATES OF AMERI CA and
RALEI GH GENERAL HOSPI TAL, d/b/a
COLUMBI A RALEI GH GENERAL HOSPI TAL,

Def endant s.

VEMORANDUM OPI NI ON AND ORDER

This action arises out of the alleged negligence of John H
Pellegrini, D.O, in performng an hysterectony on Plaintiff, and
of defendant Raleigh General Hospital (“Raleigh General”) in
granting and continuing staff privileges to Dr. Pellegrini. At the
time of the surgery, Dr. Pellegrini was an agent and enpl oyee of an
entity covered by the Federal Tort Cainms Act (“FTCA’), 28 U S. C
§ 2671 et seq.

Count One of Plaintiff’s Anended Conpl ai nt i s brought pursuant
to the FTCA and alleges Dr. Pellegrini’s negligence. This claim
agai nst the United States under the FTCA confers federal question
jurisdiction on the court pursuant to 28 U . S.C. § 1331. Count Two
al | eges that defendant Ral ei gh General was negligent in selecting,
retai ni ng and supervising Dr. Pellegrini as a nenber of its nedi cal

staff in the specialty of obstetrics and gynecol ogy. Jurisdiction



is founded upon 28 U S.C. 8§ 1367, supplenental jurisdiction of a
state law claimrelated to the claimin Count One.

Pending before the court are “Plaintiff, Theresa L.
(Derringer) Tucker’s Mtion for an Order Conpelling Answers to
Interrogatories #3 - #23 Inclusive, of Plaintiff’'s First Set of
Interrogatories to Defendant, Ral eigh General Hospital, Served on
Cctober 3, 2000" (Docunent #35), and “Plaintiff, Theresa L.
(Derringer) Tucker’s Motion for Order Conpel I i ng Def endant, Ral ei gh
CGeneral Hospital, to Produce the Docunents Requested i n Requests #1
- #9, Inclusive and #12 - #14, Inclusive of Plaintiff’'s First
Request for Production of Docunents to Defendant, Ral eigh CGenera
Hospital, Served on Cctober 3, 2000" (Docunent #36), both filed
Novenber 13, 2000. In her notions, Plaintiff seeks an order
conpelling Raleigh General to respond to a nunber of
interrogatories and docunent requests, all of which, according to
Plaintiff, relate to what information Ral ei gh General had when it
decided to offer staff privileges to Dr. Pellegrini.

On Novenber 22, 2000, Defendant Ral ei gh General responded and
noved for a protective order. (Docunent #38.) Raleigh Genera
asserted a good faith belief that the information and docunents
sought to be conpelled by Plaintiff are protected by West
Virginia’s peer review privilege found at West Virginia Code 8

30-3-1 et seq.



The court will not limt its consideration to Count Two only.
It is unlikely that information relating to Raleigh General’s
know edge of Dr. Pellegrini’s abilities would not be used by the

parties with respect to Count One. See Robertson v. Neuronedi cal

Center, 169 F.RD. 80, 82 (MD. La. 1996)(the court cannot
segregate the discovery into what woul d be rel evant to the federal
claimversus the state | aw cl ai ns).

On Decenber 6, 2000, this court entered an order indicating
that it woul d undertake in canera review of the docunents asserted
by Ral ei gh General to be privileged and protected by West Virginia
Code 8 30-3C-3 and that Raleigh General should provide the court
with an index/privilege log by a certain date. (Docunent #40.) On
Decenber 12, 2000, Ral eigh General filed a suppl enental disclosure
of docunents that were not protected by West Virgi nia Code § 30-3C
3. (Docunent #42.) I n addition, on Decenber 26, 2000, Raleigh
General filed a “Response to Plaintiff’s Mtion to Conpel and
Production of Privilege Log Regarding Credentialing Information
Regarding Dr. John Pellegrini.” (Docunent #43.)

The court determned that it was necessary to hold a hearing
on the pending discovery notions, particularly in [light of
conflicting case | aw on the i ssue of whether federal conmon | aw or
West Virginia | aw governs the assertion of privilege as to each

count in the Anended Conplaint. (Docunent #48.) Foll owi ng a



hearing on March 6, 2001, the parties were permtted to submt
| egal nenoranda regarding this issue. The United States, Raleigh
General and Plaintiff each filed a brief on March 13, 2001, March
16, 2001, and March 16, 2001, respectively. (Docunent ##53, 54,
55.) On March 23, 2001, Raleigh General and Plaintiff responded.
(Docunent ##57, 58.)
Rul e 501 of the Federal Rul es of Evidence provides as follows:
Except as otherwi se required by the Constitution of the
United States or provided by Act of Congress or in rules
prescribed by the Suprenme Court pursuant to statutory
authority, the privilege of a witness . . . shall be
governed by the principles of the cormon | aw as they may
be interpreted by the courts of the United States in the
light of reason and experience. However, in civil
actions and proceedings, with respect to an el enent of a
claimor defense as to which State | aw supplies the rule
of decision, the privilege of a witness . . . shall be
determ ned in accordance with State | aw
Pursuant to the second sentence of Rule 501, the court nust
determ ne whether state |law supplies the rule of decision as to
Counts | and 1l of Anmended Conplaint. If it does, Rule 501
requires that state privilege law applies. In that instance, the
court must determ ne whet her West Virginia Code § 30-3C- 3 precl udes
production of the docunents in question. If state | aw does not
supply the rul e of decision, federal privilege | aw applies, and t he
court nust determine whether a federal privilege exists as to

nmedi cal peer review records or if not, whether one should be

recogni zed.



Count | of the Anended Conplaint alleges a claimagainst the
gover nment pursuant to the Federal Tort Clains Act (“FTCA”). Under
the FTCA, the United States waives its sovereign imunity and
allows suit to be brought against it. The FTCA provides that
“[t]he United States shall be liable . . . in the sane manner and
to the sane extent as a private individual under |ike circunstances

" 28 U.S.C. 8§ 2674. In addition, 28 U.S.C. § 1346(b)(1),
the statute conferring jurisdiction on District Courts for FTCA

clains, provides that

the district courts . . . shall have exclusive
jurisdiction of civil actions on clains against the
United States, for noney damages, . . . for injury .

caused by the negligence or wongful act or om ssion of
any enpl oyee of the Governnent while acting within the
scope of his office or enploynent, under circunstances
where the United States, if a private person, would be
liable to the claimant in accordance with the | aw of the
pl ace where the act or om ssion occurred.

Onits face, it would seemthat the obvious result in applying
Rule 501 in the context of the FTCA would be that state |aw
supplies the rul e of decision. Congress did explicitly indicate in
the FTCA that state law is to be used in determ ning whether the
United States is |iable under the FTCA. However, such a literal
application of Rule 501 is inconsistent with the |egislative
history of Rule 501, which supports a finding that Congress

i ntended federal privilege lawto apply in FTCA cases.



In Young v. United States, 149 F.R D. 199, 202-04 (S.D. Cal.

1993), the court examned the legislative history of Rule 501 in

finding that federal, not state, privilege law applies in
determ ning the discovery of evidence in a FTCA case. I n Young,

the court explained that the House Judiciary Conmttee drafted the
proposed Rule 501 in essentially the sane formas it was enacted.
Wth respect to the second sentence of Rule 501, the House
Judiciary Conmttee intended to require the application of state
privilege lawin civil actions and proceedi ngs governed by Erie R

Co. v. Tonpkins, 304 US. 64 (1938), and explained that “‘[t]he

Comm ttee believes that in civil cases in the federal courts where
an elenment of a claimor defense is not grounded upon a federa
gquestion, there is no federal interest strong enough to justify
departure from State policy.”” Young, 149 F.R D. at 202 (quoting

H R Rep. No. 650, 93d Cong., 2d Sess. (1974), reprinted in 1974

US CCAN 7075, 7082-83).

When the House Conmittee circulated its version of Rule 501
for national review and coment, the Departnent of Justice raised
the issue of the applicability of state privilege law in FTCA
cases. The Departnment of Justice pointed out that as worded, the
Rule did not |limt dependence on state law solely to diversity

actions. The Department of Justice wote that



[t]his poses a real problem There are thus statutes
whi ch make state | aw determ native in cases in which the
United States may be a party (e.g., Federal Tort dains
Act). There is generally no reason in those instances to
apply state lawin matters regarding the adm ssibility of
evi dence and clains of privilege. Before a blanket rule
applicable to all such cases is adopted, Congress shoul d
exam ne each of the instances in which state law is
applicable to actions involving the United States and
determ ne whether the policy considerations favoring
uniformty of procedure in actions involving the United
States should prevail. The | ast sentence of the rule
shoul d be anmended to reflect these views.

Young, 149 F.R D. at 203 (enphasis added) (quoting Departnent of

Justice Analysis and Recommendations Regarding Draft of Proposed

Rul es of Evidence of the Subcommttee on Crimnal Justice, House

Conmittee on the Judiciary, H R 5463, 93d Cong., 1% Sess. 347

(1973) (statenment of WIlliam D. Ruckelshaus, Acting Deputy

Attorney Ceneral)).

Al t hough the Senate then proposed a bill that mght have
addressed these concerns, the Senate-House Conference ultimtely
adopted the House version of Rule 501. According to the court in
Young, although the Conference adopted the House version, the
Conf erence responded to the concerns of the Departnent of Justice

in the follow ng statenent:

In nondiversity jurisdiction <civil cases, federal
privilege wll generally apply. In those situations
where a federal court adopts or incorporates state lawto
fill interstices or gaps in federal statutory phrases,
the court generally will apply federal privilege |aw.
Wien a federal court chooses to absorb state law, it
is applying the state law as a natter of federal conmon



| aw. Thus, state l|law does not supply the rule of
deci sion (even though the federal court may apply a rule
derived from state decisions), and state privilege |aw
woul d not apply.

Young, 149 F.R D. at 203 (quoting Conf. Rep. No. 1597, 93d Cong.,

2d Sess. (1974), reprinted in 1974 U.S.C.C A N. 7098, 7101).1

In light of this statenent, the court in Young concl uded t hat
Congress was aware of the privilege issue in the context of FTCA
cases and “clearly stated its intent that Rule 501 require[s]
application of federal privilege rules when the federal court is
absorbing state |l aw as the federal law.” Young, 149 F.R D. at 203-

04; accord Galarza v. United States, 179 F. R D. 291, 293 (S.D. Cal.

1998) (Plaintiff brought suit under FTCA and, based on Young, court
determned that federal | aw governed the application of

privilege.); Menses v. United States Postal Service, 942 F. Supp.

1320, 1323-24 (D. Nev. 1996) (The Court, citing the legislative
hi story of Rule 501, concluded that “[b]ecause federal courts only
adopt state |law under the Federal Tort Clains Act, federal |aw
still supplies the rule of decision under Rule 501 and state

privilege | aw does not apply to Federal Tort C ains Act cases.”);

! The court in Young al so noted that Congress expressed this intent
agai nst the background of statements by the Suprenme Court that the FTCA
i ncorporates state lawinto the federal law. Young, 149 F.R D. at 202, 204;
see, e.0., Feres v. United States, 340 U. S. 135, 142 (1950) (28 U.S.C. 8§
1346(b) “assimilates into federal law the rules of substantive |aw of the
several states, anong which divergencies are notorious”); Mor v. County of
Al aneda, 411 U. S. 693, 701 n.11 (1973) (stating that “[i]t, of course, is not
uncomon for Congress to direct that state |aw be used to fill the interstices
of federal law', and that a ready exanple can be found in the FTCA).
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Syposs v. United States, 179 F.R D. 406, 411 (WD.NY. 1998)

(citing Young), adhered to on reconsideration by Syposs v. United

States [Syposs 11], 63 F. Supp.2d 301 (WD.NY. 1999). St at ed

differently, “Congress recogni zed that when federal courts nerely
adopt state |aw as federal law, there is no need to apply state | aw
in matters such as the adm ssibility of evidence and clains of
privilege, and that federal privilege |aw controls. It is only
where state law is operative of its own force that state |aw
supplies the rul e of decision, and, under Rule 501, state privil ege

| aw governs.” Menses, 942 F. Supp. at 1322.

While there are a handful of FTCA cases hol ding that because
the FTCAexplicitly indicates that state | aw applies in determ ning
t he negligence of the United States, state | aw supplies the rul e of
decision, the court finds these cases lacking in analysis and
awar eness regarding the legislative history behind Rule 501.

Ellis v. United States, 922 F. Supp. 539, 540 (D. Uah 1996);

Gslund v. United States, 128 F.R D. 110, 113-14 (D. Mnn. 1989);

Huzjak v. United States, 118 F.RD. 61, 63 (N.D. Chio 1987);

Schuler v. United States, 113 F.R D. 518, 520 (WD. Mch. 1986).

In addition to the conpelling | egislative history as outlined
by the court in Young, the court is persuaded further by the fact
that under the FTCA, the United States waives the sovereign
immunity it ordinarily enjoys under the express condition that

federal courts retain exclusive jurisdictionto hear cases arising



under the Act. See 28 U S.C 8§ 1346(b)(1). “The deliberate
limtation placed on Federal Tort Cains Act cases by Congress is
due to the federal governnent’s substantial interest in the
application of wuniform laws in light of its subjection to
w despread litigation. To permt the inposition of divers[e] state
privilege laws to Federal Tort Cains Act cases would allow the

uneven adm ni stration of the law that the Suprene Court identified

in Clearfield [Clearfield Trust Co. v. United States, 318 U S. 363
(1943)] and that Rule 501 attenpts to avoid.” Menses, 942 F. Supp.

at 1324; Young, 149 F.R D. at 204.

The court is sensitive to the argunents of Ral ei gh General and
the United States that this case is in federal court only because
of i nsurance coverage provided to Dr. Pellegrini’s enployer by the
Federally Supported Health Centers Assistance Act, 42 US. C 8§
233(g)-(n). Dr. Pellegrini was enployed by Comunity Health
Systens, Inc., doing business as Rural Acres dinic (collectively
referred to as “Community Health”). Upon notion by the United
States, all three were dism ssed fromthis action on the basis that
Dr. Pellegrini and his enployer, Comunity Health, were deened
enpl oyees of the United States by virtue of Conmunity Health’s
eligibility for FTCA mal practice coverage. In their place, the
United States was substituted as a defendant. (Docunent #6.)
Thereafter, Plaintiff amended her conplaint to all ege a cl ai munder

the FTCA against the United States.

10



The fact that the FTCA cones into play in this case because
Dr. Pellegrini’s enployer was eligible for nalpractice coverage
froma federal source rather than because Dr. Pell egrini worked at
a veterans’ hospital or sone other federal institution is of no
inport. This fact does not make the FTCA any | ess applicable, nor
does it dissuade the court fromapplying federal privilege laww th
respect to Count | or, as discussed further below, Count Il of the

Amended Conpl ai nt .

Furthernore, the court finds that federal rather then state
privilege | aw shoul d apply to the pendent state | aw claimin Count
Il of the Amended Conpl ai nt. Although Rul e 501 does not explicitly
address the question of which | aw shoul d apply to pendent state | aw
clainms, the advisory commttee notes to Rule 501 provide sone
gui dance on the issue of pendent state law clains in a federa
guestion case: “It is also intended that the Federal |aw of
privileges should be applied with respect to pendent State |aw
clainms when they arise in a Federal question case.” Fed. R Evid.

501 advisory comrttee’ s note.

Mor eover, a nunber of circuits have held that the federal |aw
of privilege governs where the evidence sought is relevant to both

federal and state |aw cl ai ns. von Bulow v. von Bulow, 811 F.2d

136, 140 (2d Gir.), cert. denied, 481 U S. 1015 (1987) (In a R CO

action wi th pendent state | aw cl ai ns, federal privilege | aw applies

where the evidence relates to both the state and federal clains.);

11



Wn T. Thompson Co. v. General Nutrition Corp., Inc., 671 F.2d 100,

104 (3d Cr. 1982) (In a federal antitrust action wth pendent
state law clains, federal privilege law applies to all clains.);

Hancock v. Dodson, 958 F.2d 1367, 1372-73 (6'" Gr. 1992) (In a

federal civil rights case with pendent state |law clains, federa

privilege law applies to all clains.); Mnorial Hosp. v. Shadur,

664 F.2d 1058, 1061 n.3 (7" Cr. 1981) (In a federal antitrust
action, federal law controls on the question of privilege,

notw t hstandi ng the presence of a state law claim); Hancock v.

Hobbs, 967 F.2d 462, 466-67 (11'" Cir. 1992) (Federal privilege | aw
supplies the rule of decision in a federal civil rights case, even
if witness testinony is relevant to pendent state lawclains.). In

General Nutrition Corp., the court explained that “applying two

separate disclosure rules with respect todifferent clains triedto
the sane jury woul d be unworkabl e,” and therefore, held that “when
there are federal law clains in a case also presenting state | aw
clainms, the federal rule favoring admssibility, rather than any

state law privilege, is the controlling rule.” General Nutrition

Corp., 671 F.2d at 104. Likewise, within the Fourth Crcuit, the

court in the class action case of Lewis v. Capital Mrtgage |Invs.,

78 F.R D. 295, 313 (D. Md. 1977), rejected the argunent that state
| aw supplies the rule of decision sinply because there was a

pendent state |law claim

12



Finally, at |east one court has addressed the issue in the
context of a FTCA action with pendent state law clains. In ln re

Conmbustion, Inc., 161 F.RD. 51, 53-54 (WD. La.), aff’'d, 161

F.RD. 54 (WD. La. 1995), the court determned that federal
privilege |law would be applied to all privilege issues affecting
di scovery in a case involving clainms under the Conprehensive
Envi ronnent al Response, Conpensation and Liability Act (" CERCLA"),
42 U.S.C. §8 9601, et seq., the FTCA and pendent state |aw cl ai ns.
The court was persuaded by the fact that the federal interests were
strong because both CERCLA and the FTCA provided for exclusive
federal jurisdiction. The court also relied upon the “general

policies of the federal rules favoring uniformty and sinplicity .

. Inre Conbustion, 161 F.R D. at 54. Thus, the court finds

that privilege issues related to discovery of the pendent state | aw
cl ai magai nst Ral ei gh General in Count Il of the Anended Conpl ai nt

al so are governed by federal |aw

Lastly, because the court has determ ned that federal common
| aw applies, the court mnust determ ne whether the federal comon
| aw recogni zes a peer review privilege and if not, whether one

ought to be recogni zed.

In Jaffee v. Rednond, 518 U. S. 1, 8 (1996), the Suprene Court

set forth the principles to be considered in determ ni ng when “Rul e

501 of the Federal Rul es of Evidence authorizes federal courts to

13



define new privileges by interpreting ‘comon | aw privileges .

in the light of reason and experience.’” The Suprene Court stated
that for any privilege to be added to the federal conmmon |aw, the
privilege mnust pronote “sufficiently inportant interests to
out wei gh the need for probative evidence.” Jaffee, 518 U.S. at 9

(quoting Trammel v. United States, 445 U. S. 40, 51 (1980)). The

anal ysis nust be nade on a case-by-case basis, and take into
account both the public and private interests that the privilege
serves, as well as the evidentiary benefit that would result if the

privilege were denied. Jaffee, 518 U. S. at 8, 11.

More recently, the Suprenme Court expl ained that this bal ancing

test often does not favor recognition of a new privilege unless it

pronmotes sufficiently inportant interests to outweigh the need

Uni versity of Pa. v. EECC 493

for probative evidence.
U S 182, 189 (1990) (quoting Trammel, 445 U.S. at 51). Further,
because privil eges contravene the fundanental principle that “‘the
public . . . has a right to every man’s evidence,’ [citations
omtted], any such privilege nust be ‘strictly construed.

[citation omitted]” University of Pa., 493 U. S. at 189. 1In light

of these directives, the Suprene Court in University of Pa., a case

brought against the University under Title VII of the Gvil R ghts
Act of 1964, rejected the University's claim that peer review
materials relating to the tenure process were privileged, noting

that in extending Title VII to educational institutions, Congress

14



failed to create a privilege for peer reviewdocunents. University

of Pa., 493 U S. at 189-92.

The court adopts the reasoning of the court in Syposs, a FTCA
case, in which the court applied the above factors and declined to

recogni ze a federal peer review privilege. Syposs v. United

States, 179 F.R D. 406, 411 (WD.NY. 1998), adhered to on

reconsideration by Syposs v. United States [Syposs II1], 63 F.
Supp.2d 301 (WD.NY. 1999). In Syposs, the court relied upon

Uni versity of Pa., and in particular, the Suprene Court’s reasoni ng

that where Congress had the opportunity to create a privilege
pursuant to statute, yet failed to do so, courts should be

especially hesitant in recognizing a federal privilege.

The court in Syposs cites to a nunber of cases where other

courts, also relying on University of Pa., declined to adopt a

federal peer review privilege. Johnson v. Nyack Hosp., 169 F. R D.

550, 560 (S.D. NY. 1996) (race discrimnation case citing

Uni versity of Pa.); Robertson v. Neuronedical Center, 169 F.R D.

80, 83-84 (MD. La. 1996) (Anericans with Disabilities Act case

citing University of Pa.); Swarthnore Radiation Oncology, Inc. v.

Lapes, No. ClV.A 092-3055, 1993 W. 517722, at * 2-4 (E.D. Pa. Dec.

1, 1993) (antitrust case citing University of Pa.).

As in University of Pa., the courts in those cases were

persuaded by the fact that in enacting the Health Care Quality

| mprovenent Act of 1986 (“HCQ A’), 42 U.S.C. § 11101 et seq., which

15



provi ded qualified imunity for persons supplying information to a
pr of essi onal review body regardi ng the conpetence or professional
conduct of a physician, Congress had the opportunity to establish
a privilege for peer review docunents, but declined to do so.?2
Johnson, 169 F.R D. at 560-61; Robertson, 169 F.R D. at 83-84;

Swart hnore, 1993 W. 517722, at *3. As the court in Teasdale v.

Marin General Hosp., 138 F.R D. 691, 694 (N.D. Cal. 1991) (enphasis

added), stated:

the passage of a statute specifically addressing peer
review issues and, indeed, the giving of qualified
immunity to peer reviewers, is strong evidence that
Congress not only considered the inportance of
maintaining the confidentiality of the peer review
process, but took the action it believed would best
bal ance protecting such confidentiality wth other
i nportant federal interests. Congress spoke loudly with
its silence in not including a privilege against
di scovery of peer review materials in the HCQA.

The United States attenpts to distinguish the circunstances of

this case from those presented in University of Pa. The United

States argues that in University of Pa., the Court was asked to

create a new privilege, i.e., a peer review privilege in the
context of the tenure process, whereas in the instant situation,
medi cal peer review privilege already exists by state statute.

Therefore, according to the United States, the only issue is

2 Under the HCQ A, information submtted to the national health-care
quality cl eari nghouse established by the Act is confidential and not to be
di sclosed. 42 U S.C 88§ 11131(a), 11134(b) and 11137(b)(1). However, the
docunents submitted to the court in canera provide no indication that they
were subnitted to the national clearinghouse, nor has Ral ei gh General provided
any further indication that this was the case.

16



whet her West Virginia law will be applied in this federal forum
Al though “[a] strong policy of comty between state and federa
sovereignties inpels federal courts to recognize state privileges
where this can be acconplished at no substantial cost to federal
substantive and procedural policy [citation omtted]”, Shadur, 664
F.2d at 1061, the court cannot conclude that recognition of a
federal peer review privilege in this instance would pronote
“sufficiently inportant interests to outweigh the need for

probative evidence.” University of Pa., 493 U S. at 189. |Instead,

“Iw hether the public interest would be served by a nedical peer
review privilege in federal cases requires a weighing of interests
nore appropriate for Congress than for the courts.” Syposs, 179
F.RD. at 412. This is especially true with respect to a nedical
peer review privilege, one that Congress had the opportunity to

recogni ze under the HCQ A, but did not.

Finally, the United States urges the court to adopt the

reasoni ng of the court in Weekoty v. United States, 30 F. Supp.2d

1343 (D. N M 1998). In Weekoty, the court recognized a self-
critical analysis privilege in a FTCA case. Although the court in
Weekoty noted that the HCQ A establishes confidentiality for
certain records relating to the peer revi ew process, Wekoty, 30 F.
Supp.2d at 1347, the court made no attenpt to address Congress

failure to enact a bl anket federal peer review privilege. Syposs

|, 63 F. Supp.2d at 308. Furthernore, the court’s reliance on

17



Jaffee, 518 U S 1 (1996), wherein the Court recognized the
psychot herapi st-patient privilege, 1is msplaced. The court,
acknow edgi ng the Jaffee Court’s recognition that all fifty states
and the District of Colunbia had enacted some form of the
psychot herapi st privilege, reasoned by analogy that “the nearly
unani nous state |legislative recognition of the self-critical
anal ysis privilege in the nedical peer review context confirnms the
appropriateness of recognizing the privilege in this forum”

Weekoty, 30 F. Supp.2d at 1346-47. As the court in Syposs Il found

the need of the individual to be assured that sensitive
personal information [as in the psychot herapist privilege
situation], a precondition to obtaining conpetent care,
wi || not be reveal ed w thout his or her consent cannot be
conpared to the institutional interest in elimnating
i nconpetency and inproving the quality of care.
Physi ci ans and hospital s have an overri di ng prof essi onal
obl i gati on and econom c incentive to inprove the quality
of nedi cal care they provide thereby potentially reducing
mal practice insurance rates and inproving profitability
regardl ess of the availability of strict confidentiality.
What ever degree of confidentiality nmay al so be needed to
obtain participation in effective peer reviews can be
provided by the courts wthout inposing inflexible
obstacles to their fundanental role of seeking truth and
doi ng justice.

Syposs 11, 63 F. Supp.2d at 308.

Accordingly, it hereby is ORDERED that Plaintiff, Theresa L.
(Derringer) Tucker’s Mtion for an Order Conpelling Answers to
Interrogatories #3 - #23 Inclusive, of Plaintiff’s First Set of

Interrogatories to Defendant, Ral eigh General Hospital, Served on
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Cctober 3, 2000 (Docunment #35), and Plaintiff, Theresa L.
(Derringer) Tucker’s Mdtion for Order Conpel | i ng Def endant, Ral ei gh
Ceneral Hospital, to Produce the Docunents Requested i n Requests #1
- #9, Inclusive and #12 - #14, Inclusive of Plaintiff’s First
Request for Production of Docunents to Defendant, Ral eigh CGenera
Hospital, Served on Cctober 3, 2000 (Docunment #36), are GRANTED
Def endant Ral ei gh CGener al IS directed to answer t he
interrogatories, and to produce the information and docunents
submtted to the court in canera, and any ot her docunents which are
responsive to the above discovery requests, before the close of
busi ness on April 26, 2001. The parties are further directed to
draft and enter into a confidentiality agreenent with respect to
the production of such information and docunents. It is further
ORDERED that Defendant Raleigh General Hospital’s Mtion for
Protective Order in Response to Plaintiff’s Mtion to Conpel

(Docunent # 36) is DEN ED.

The Clerk is requested to nmail copies of this Order to counsel

of record.

ENTER  April 6, 2001

Mary Stanl ey Feinberg
United States Magi strate Judge

19



